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EPHRAIM B. EWING. 


By CHARLES W. SLOAN OF THE MIs6OURI Bar. 


AID the “ St. Louis Republican” editori- 
~J ally, on the morning of June 22, 1873: 
‘The announcement of the death of Judge 
Ephraim B. Ewing of the supreme court of 
this State will carry sorrow to every heart. 
This is the close of a life full of honors and 
crowned with the best fruits of honest toil, 
the universal love and respect of his fellow- 
men. Judge Ewing had long been identi- 
fied with the legal profession of Missouri 
and the West, and had fairly won the high- 
est distinction his profession could confer. 
Last fall he was elected to the supreme 
court by a majority that attested the esteem 
of his fellow citizens, and resigned the cir- 
cuit judgeship of St. Louis county to take his 
seat on the supreme bench. There are few 
men in public life whose withdrawal by 
death could leave a more deplorable gap in 
the ranks of eminence than is made by the 
death of Judge Ewing. There are none 
who will be more widely and sincerely 
mourned. In these times, such characters 
as his are unfortunately rare among public 
men. It is no time now to draw compari- 
sons, but it is not altogether unmeet to say 
that the lives and records of jurists, such as 
he, become doubly precious in times when 
there is need of shining virtue in that 
branch of governmental system. Of Judge 
Ewing’s public life and acts there is nothing 
to be said but eulogy, and in this commu- 
nity where he has so long lived and wrought, 
and where he was known so widely and so 
well, eulogy is almost superfluous. Nothing 
could be said that could heighten the esteem 
and veneration in-which he was held ; nothing 





could be written that could deepen the sin- 
cerity wherewith his death will be deplored. 
In social life his eminence was like that he 
had won in his profession, faultless. No 
hospitality was less ostentatious or more 
genial than that of his home. No greeting 
was more hearty than his, and no friendship 
truer or more unselfish. The qualities of 
sincerity of word, purity of motive and in- 
tegrity of act that embellished his public 
career, made his social life utterly without 
reproach and a lasting honor to the society 
in which he His fine honor, his 
wide experience, his thorough culture and 
his broad and liberal mind, all fitted him to 
stand at the head of his profession, and in 
the leadership of society; and his taking 
away so suddenly is a calamity that falls 
upon the whole community as oné man.” 
Judge Ewing was born in Todd County, 
Kentucky, May 16, 1819. He was the 
youngest son of a family of twelve children. 
His father was the Rev. Finis Ewing, a. dis- 
tinguished minister of the Cumberland 
Presbyterian church; who together with 
two other ministers founded that church 
about February, 1810. His mother’s maiden 
name was Margaret Davidson, a daughter 
of Gen. William Davidson, who was killed 
in battle, February 1, 1781, while opposing 
the passage of the army under Lord Corn- 
wallis in crossing the Catawba River, North 
Carolina. She was also a niece (General 
Davidson’s wife being a Brevard) of Dr. 
Ephraim Brevard, who is referred to in 
*‘ Johnson’s Encyclopedia” as ‘‘a forcible and 
energetic writer, a graduate of Princeton” 
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and “as the 
Mecklenburg declaration of independence” 
adopted at Charlotte, North Carolina, in 
May, 1775. 

The parents of Judge Ewing removed 
from Kentucky to Missouri about 1820, 
where, in due course of time, the latter re- 
ceived such advantages as were afforded by 
the common schools of that period. He 
was afterwards sent to Cumberland College 
at Princeton, Kentucky, where he took a 
classical course and completed his educa- 
tion. ‘After this,” says Judge Bay, in his 
‘* Benchand Bar of Missouri,” ‘* he commenced 
the study of the law under Judge Buckner, 
a distinguished lawyer from Kentucky, who 
taught for awhile a private law school in St. 
Louis.” He then went to Richmond, Ray 
county, Missouri, and completed his legal 
studies in the. office of his brother, Robert 
C. Ewing. He was admitted to the bar in 
1842, and immediately formed a partnership 
with his brother. It was but a short time, 
however, before we find him a member of 
the legislature from his county. In 1848 
he was a presidential elector on the Demo- 
cratic ticket. 
Judge Bay “ he was appointed by Governor 
Austin A. King, Secretary of State, and con- 
tinued in that office during Governor King’s 


“The following year,” says 


administration. The position was very re- 
sponsible and laborious, for he was, ex-officio, 
superintendent of common schools. 

In 1856 the triangular fight for governor 
took place. Colonel Benton was the candi- 
date of one wing of the Democratic party, 
Trusten Polk of another, and an opposition 
convention St. Mr. 
Ewing’s brother, Judge Robert C. Ewing. 
The subject of this sketch was nominated 
for attorney general on the ticket with Polk. 


in Louis nominated 


It was a most exciting contest, and the two 
Ewing brothers frequently met on the stump, 
in opposition, not permitting however their 
affectionate relations to be disturbed. The 


State was most thoroughly canvassed and 
the ticket headed by Governor Polk elected. 


{ 


distinguished author of the | In this somewhat memorable campaign, on 


one occasion, while Robert C. Ewing was 


'-speaking, he was asked by some one in the 
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audience why it was he and his brother 
differed so widely, politically. ‘Oh,’ said 
the judge, ‘Ephraim is joined to his idols.” 
his term of office 
general, he was often call upon by the legis- 
lature as well as other officials, for opinions 
on legal questions. It is known that many 
of these opinions elicited high compliments 
from such able jurists as the late Gov. H. R. 
Gamble and others. 

The attorney general was looked upon 


attorney 


7 


During as 


by his friends as the probable candidate for 
governor in 1860 on the Democratic ticket ; 
but an event occurred which made possible 
his selection to a position more congenial 
When in 1859 Judge John C. 
the 


to his tastes. 
Richardson 
bench a strong call was made by the bar on 


resigned from supreme 
the attorney general to become a candidate 
to fill He 
August of that year, although his competi- 
tors were Hon. Washington Adams (after- 
wards on the supreme bench), and Judge 
William A. Hall, two very eminent lawyers 
of the State. Judge Ewing held this position 
until the fall of 1861, when he voluntarily 
retired from office to resume the practice of 
his profession in Jefferson City, where he 
In 1864 he removed to St. 
practice 


the vacancy. was elected in 


then resided. 
Louis and engaged in there 
until 1870, when, at the urgent call of the 
bar, irrespective of party, he was induced 
to become a candidate for circuit judge. 

He was elected in November of that year 
to this position, which he held until January 
1, 1873, when he resigned to accept a place 
on the supreme bench, to which he had 
been elected in November preceding, for a 
term of eight years. The call to become 
again a candidate for the supreme bench 
was signed by more than two hundred and 
fifty of the leading lawyers of the State, irre- 
spective of party. In the Convention held 
in July, 1872, when nominated he received 
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a most flattering vote, which testified to his 
great popularity throughout the State. Judge 
Thomas A. Sherwood, who has ever since 
continued on the bench —one of the most 
distinguished jurists of the country — was 
nominated and elected at the same time 
with Judge Ewing. 

It seemed peculiarly characteristic of 
Judge Ewing’s family to be successful in be- 
ing elevated to positions of trust and honor. 
His father was a great personal friend of 
President Andrew Jackson, as well as of 
Senator Thomas H. Benton. President 
Jackson prevailed on the minister at one 
time to accept the office of register of the 
land office, at Lexington, Missouri. The 
latter was somewhat criticised by some of 
his brethren for accepting the office; but he 
justified himself and his conscience by de- 
voting the emoluments derived from office 
largely to deeds of charity. He gave liber- 
ally of his means for the education of poor, 
worthy, young preachers. 

His eldest son, Gen. L. D. Ewing, after 
leaving the Kentucky located in 
Illinois, where he became the compeer of 
A. Lincoln. He was a successful lawyer, 
and held several offices in that State. In 
1839 he and Lincoln were opposing candi- 
dates for speaker of the House of Repre- 
sentatives in Illinois — Ewing being a 
Democrat and Lincoln the Whig candidate. 
Ewing was successful. He was afterwards 
for a short time United States senator. So 
impressed was he with the great ability and 
political sagacity of Lincoln, that as early 
as 1841 he predicted that Lincoln would 
one day become president. When the late 
Gen. James Shields once challenged Lincoln 
to fight a duel, Mr. Ewing acted as the friend 
of Shields; but happily for all an amicable 
adjustment of the difficulty between the 
parties was effected and the duel averted. 

Judge Ewing was married in 1845 at Rich- 
mond, Missouri, to Elizabeth Allen, daughter 
of Dr. Thomas Allen, and a sister of the late 
Henry W. Allen, governor of Louisiana at 


home, 





Ephraim B. Ewing. 








443 





the close of the war between the States. Of 
this marriage seven children were born; the 
eldest, Mrs. Anna Ewing Cockrell, a bright 
and accomplished lady, and wife of United 
States Senator F. M. Cockrell, died in Wash- 
ington City in January, 1894. 

The opinions of Judge Ewing while on 
the supreme court were terse, clear, logical 
and well sustained by authority. Judge Bay 
says of him, “he seldom made a citation 
which did not directly bear on the subject 
discussed.” He was painstaking and untir- 
ing in the discharge of his official duties ; 
indeed although he was not of robust con- 
stitution, he had wonderful energy, had ab- 
solutely no idle hours. He scarcely knew 
what it was to take a rest or vacation. By 
reason of the great strain on his physical 
powers, for lack of the vacations he should 
have taken, like Rufus Choate, it is believed, 
he died the victim of overwork. 

His briefs, made while in active prac- 
tice, testified to his industry as well as to his 
ability and skill. As aspeaker he did not 
lay claim to great powers of oratory; but 
his arguments before court or jury were 
clear, forcible and convincing. He did not 
waste time on immaterial points, but di- 
rected his argument to the controlling and 
strong points involved in a case. He hada 
clear, pleasing voice which created a good 
impression on the hearer; and so utterly 
free was he from cant and demagogism, his 
language so pure, his manner so earnest and 
sincere, that his speeches were very persua- 
sive and effective in bringing conviction. 

His memory of decided cases was wonder- 
ful. Alexander Garesche, a prominent law- 
yer at the St. Louis bar at one time, used to 
say, that if in doubt about where to find an 
authority settling a certain legal proposi- 
tion, he could always rely on practical aid 
if he applied to Judge Ewing; that the lat- 
ter would say he thought the question had 
been decided in a certain case, to be found 
in a certain volume of reports, naming it. 
Invariably, Mr. Garesche said, he found the 
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authority as stated. To worthy young law- 
yers in their struggles for success at the 


bar, he was ever kind and helpful. 


assistance or advice, he took as much inter- 
est in advising them about a case as if it 
were his own. In person he was slightly 
over six feet in height, slender and erect in 
his carriage, with hazel-gray eyes, a fresh 
youthful face, with some color, contrasting 
with the prematurely gray hair, and regular 
was 
His 
very walk on the streets impressed one with 
the dignity of his character. He had a 
kind word for all, a courteous recognition 


features; altogether his appearance 


rather handsome and commanding. 


for the humblest citizen he met. 
The 


when he was hardly forty years old. 


accompanying portrait was taken 
It was 
perhaps a matter of wonder with some, that 
one so free from the arts of the mere poli- 
tician should have been so successful in all 
his aspirations for public favor. It may be 
accounted for by the fact, that the people of 
the State where he was so well known had un- 
bounded confidence in his integrity and 
ability to fill any office to which he aspired. 
Said one who sustained very close and _inti- 
mate relations with him, ‘‘ He was the most 
elegant and cultured gentleman I have ever 
known. I never knew him to make tse of 
a coarse or inelegant word or expression. 
There was such a happy blending of deep 
feeling with keenest sense of humor. I have 
seen him many times laugh until the tears 
came; and often turn aside to hide the emo- 
tion caused by some sorrowful story or in- 
cident.” His habits 


simple, and he cared nothing for money, 


own tastes and were 
save for the use to which he could put it for 
others; he was ever the prey to the beggar 
and impecunious. 

Although not a member of any church, 
he was a man of religious convictions. His 


mother was a lady of great piety, and of re- 


markably strong character; and it was but | 
natural that the son should have inherited | 


Patient | 
in listening to them when appealed to for | 





from his parents religious tendencies. Said 
the distinguished minister, Dr. Linn, who 
preached the funeral discourse on the occa- 
sion of his death, ‘‘ He was a uniform attend- 
ant upon public worship, identifying himself 
earnestly with all the interests and enter- 
prises of the church. He aman of 
prayer and holy charity.” 

The writer, who studied law under him, 


Was 


and saw much of him in his home, recalls 
especially the model husband and father. 
He had an extensive private library, and it 
is remembered how, far into the night, faith- 
ful student that he he often toiled. 
His reading was very extensive; he sought 


was, 


diligently to inform himself on all lines of 
thought, and his conversation on every sub- 
ject was exceedingly interesting and enter- 
taining. In the education of his children he 
took a deep interest. He endeavored to 
give them every educational and social ad- 
vantage. He made companions of them 
and entered with perfect freedom into all 
their work and pleasures; talked with them 
about books, their studies, and kept con- 
stantly in touch with their advancement. 
Said one of his accomplished daughters, in 
speaking of her father to the writer; ‘ His 
companionship, his sympathy with his 
daughters was so rare and delightful; he 
talked with us about books, our pleasures and 
companions, everything in fact. He always 
liked to see me when dressed for a party; 
and many, many a time he has come to my 
door with glasses on, and law book in hand, 
to sec me before the wraps were on; and 
never failed to say, if my dress were of any 
color, ‘Why did you not wear white?’ ”’ 

It is believed that the lives of such men 
may be remembered with profit and interest 
by the profession of which he was an 
honored member, and indeed by every one; 
that such a character and the memory of 
his traits and deeds, are worthy of being 
perpetuated along with the acts and deeds of 
other gifted and noble men who have passed 


away. 
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OLD LAWS CONCERNING DEBT. 


By GrorGcGeE H. WEsTLEyY. 


HE problem of poor debtor is one 


which has exercised the minds of | 


legislators for many centuries, and it is in- 
teresting to note the ways in which the 
various nations have tried to solve it, par- 
ticularly under the earlier conditions of 
civilization. 

In ancient Rome, to begin with, a debtor 
who refused or neglected to pay his creditor 
was summoned to appear in court, when, if 
he failed to justify his conduct, he was en- 
joined to satisfy the plaintiff within a period 
of thirty days. At the expiration of that 
time, the creditor was empowered to lay 
hands upon him and take him by main 
force, if necessary, before a judge. If he 
then failed either to produce the money or 
to find sureties for its payment, he was de- 
livered over to his creditor, who kept him 
in chains for sixty days, exposing him to 
the public gaze on three successive market 
days. When that term had also expired, 
the creditor was entitled to seize upon the 
property of his debtor up to the full amount 
of his claim; and if it proved insufficient he 
could then either sell his victim into slavery 
or put him to death. If there were several 
creditors, the letter of the law permitted 
them to cut their debtor to pieces, sharing 
his body in proportion to their claims. There 
do not appear to have been any public pris- 
ons for debtors at Rome, and each creditor, 
consequently, was the jailer of his own 
debtor. 

Previous to the time of Solon, the Athe- 
nians were also very severe on debtors. 
Those who were unable to meet their ob- 
ligations became the bondsmen of their 
creditors, together with their unmarried 
daughters, their sisters, and their sons under 


age. In many cases debtors were not only 


deprived of their. liberty, but sold to foreign 


\ 





slave dealers and sent across the seas, while 
others only preserved their freedom by bar- 
tering that of their children. 

In ancient Greece, the law at one time 
gave no assistance to creditors in recovering 
debts; those who sold had to choose be- 
tween transactions for cash and upon honor. 
Theophrastus mentions a law against credit, 
as follows: the buyer was to give earnest to 
the seller, and a piece of money to three 
neighbors, who were to remember and _ bear 
witness to the bargain. The 
forfeited unless the whole of the price was 
paid the same day; while if the seller did 
not fill his agreement, he was liable to a fine 
equal to the price agreed upon. 

According to Herodotus, the 
Egyptians entertained peculiar notions on 
the subject of loans. Every man who had 
occasion to borrow money was required to 
pledge the embalmed body of his father; 
and until this was redeemed he was inca- 
pacitated from performing the funeral rites 
of any of his own children; and inthe event 
of his death, his body was denied burial. 
This singular custom must have proved 
particularly inconvenient to those whose 
fathers were still alive; but possibly they 
contrived to elude the letter of the law by 
giving a fost obit bond to surrender the 
body of their respected parent as soon as it 
should be in a fitting condition to be re- 
ceived in pawn. 

It was an ancient Hindoo law that, if a 
debtor was unable to find either money or 
security, he was liable to be sold into bond- 
age, together with his wife and children, and 
even his grandchildren if they were living 
under the same roof with himself. He could 
demand, however, that a fair valuation be 
placed upon himself and family, at which 
they should be redeemable by his relatives. 


earnest was 


ancient 
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In like manner, a price could be set upon 
any landed property he might possess; but 
the power of redemption did not extend to 
cattle, horses, elephants, or other live or 
dead stock. Whoever denied a just debt 
was not only fined, but sentenced to receive 
in open court from five to fifty cuts with a 
rattan, in the presence of his wife and fam- 
ily. A borrower of copper, iron or grain 
was liable to pay cent per cent if he did 
not return the loan within twelve months. 
These people had a peculiar method of 
collecting debts, a method which has sur- 
vived down to our own century. The cred- 
itor would sit dkarna at the debtor’s door 
or gate, until some arrangement or instal- 
ment was extorted by his importunity. Lord 
Teignmouth gives us an interesting descrip- 
tion of the process of sitting d#arna, and the 
principle involved. The Brahmin creditor 
proceeds to the door of his debtor and there 
squats himself, holding in his hand some 
poison, a dagger, or other instrument of 
suicide, which he if his 
debtor should attempt to molest him or 
pass by him; and as the inviolability of a 
Brahmin is a fixed principle with the Hin- 


threatens to use 


doos, and to deprive him of life, either by 
direct violence or by causing his death in 
any way, is a crime which admits of no ex- 
piation, it will readily be seen that the debtor 
is practically under arrest in his own house. 
“In this situation,’ concludes Lord Teign- 
mouth, “the Brahmin fasts, and by the rigor 
of etiquette the unfortunate object of his 
arrest ought to fast also, and thus they both 
remain till the institutor of the dharna obtains 
satisfaction. In this, as he seldom makes 
the attempt without the resolution to perse- 
vere, he rarely fails; for if the party thus 
arrested were to suffer the Brahmin sitting 
in dharna to perish by hunger, the sin would 
forever lie upon his head.” 

A hundred years ago British law inter- 
fered with this practice, though it could not 
wholly stop it. It was enacted that: Who- 
ever voluntarily causes any person to do 


| 





anything which that person is not legally 
bound to do, by inducing that person to be- 
lieve that he will become by some act of 
the offender an object of Divine displeasure 
if he does not do the thing which it is the 
object of the offender to cause him to do, 
shall be punished with imprisonment. 

The Chinese practiced a much more sen- 
sible variety of dhkarna than the Hindoos. 
Intead of starving themselves to death, and 
broiling in the sun or shivering in the rain, 
creditors simply quartered themselves and 
their families upon their debtors, and the 
latter were generally glad to get rid of their 
unwelcome guests by scraping together and 
paying off the amount due. <A debtor who 
was unable to meet his obligations could 
be compelled to wear a yoke round his neck 
in public, the hope of the creditors being 
that the man’s friends or relatives would 
pay off his debt in order to save him from a 
prolongation of this terrible disgrace. 

Sitting dharna is said to be practiced in 
Persia to this day. A man intending to en- 
force payment of a demand by fasting, be- 
gins by sowing some barley at his debtor’s 
door, and sitting down in the middle. The 
idea that the creditor means to convey to 
his debtor by this is, that he will 
where he is without food, either until he is 
paid, or until the barley-seed grows up and 
Something 


stay 


and gives him bread to eat. 
similar to this dharna was known in ancient 
Ireland. One of the Brehon laws enacted 
that a notice of five days was to be served 
on a debtor of inferior grade, and then dis- 
tress was to be taken from him. But if the 
defendant was a chieftain, a flaith, a bard, 
or a bishop, the plaintiff was obliged to 
“fast upon him’ The Tros- 
cead, or fasting upon one, consisted in go- 


in addition. 
ing to the debtor’s house and waiting at his 
door a certain time without food. The law 
ran: ‘He who refuses to cede what should 
be accorded to fasting, the judgment on 
him is that he pay double the thing for 


which he was fasted upon.” If, however, 
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the debtor offered a pledge or security for his 
debt, and the creditor stubbornly refused to 


accept it, he, the creditor, forfeited his en- | 


tire claim. 

If Tacitus is to be believed, the ancient 
Germans had no laws on this matter. In 
their intercourse they never dreamed of de- 
riving a profit from the necessities of their 
neighbors. They freely and with pleasure 
gave presents to one another, but never 
fancied for a moment that the recipient was 
thereby laid under obligation to the donor ; 


| 
| 


| 


ought to be responsible for the father’s 
debts. Some say that if the son willeth to 
deny his suretyship over the grave of his 
father, the legal denial is to be given. We 


| say it ought not to be; for the learned say 


that the law of this world can affect a person, 
whether he be gone to heaven or to hell, 
only until he goes to this earth. The cause 
is, that although there be law between man 
and man upon this earth, there is no law be- 


| tween devil and devil, and there is no law be- 
| tween angel and angel, only the will of God.” 


and as loans were unknown among them, 


they had no need to legislate for the recovery 
of debt, or for the punishment of debtors. 


The Saxons had stricter rulés in their | 


dealings one with another. No traffic of 
any kind was permitted, except in the pres- 
ence of witnesses, four of whom were re- 
quired by the laws of Canute for any pur- 
chase exceeding in value the sum of four 
pence. A creditor was required to make 
three demands in the court of his hundred, 
before he could even apply to the shirege- 
mot, or county court, to fix a- final date for 


the payment of his claim; on the expiration | 


of which he became at last entitled to levy 
a distress on his debtor’s property. In 
Russia, before the Empress Catherine’s 
time, indebtedness was punished as a crimi- 
nal offense. Insolvent debtors were often 


employed by the government as slaves, but | 
| there, I am surety for thee . . 


were allowed a small sum for their labor, 
which went towards the liquidation of their 
liabilities. Private persons likewise hired 
debtor-prisoners as slaves, but were answer- 
able for their due appearance when called 
for. In prison their condition was suffi- 
ciently pitiable, their maintenance depend- 
ing almost entirely on the alms dropped by 
charitable passers-by into little boxes placed 


A method of procedure for debt in good 
King Howel’s time is described thus: ‘ Let 
the two parties and the surety come before 
the Judge, and the Judge is to seek an ac- 
knowledgment whether yonder man be a 
‘A surety, God knows,’ says 
‘Not a surety, God knows,’ 
says the debtor. Then it is right for the 
Judge to ask the surety, ‘ Art thou a surety?’ 
‘I am,’ replies the surety. ‘It is wholly 
denied,’ says the debtor... Then it is 
right for the Judge to take the relic in his 
hand and say to the debtor: ‘The protec- 
tion of God prevent thee! and the protec- 
tion of the Pope of Rome! and the protec- 
tion of thy lord! do not take a false oath! 

If the surety counter-swear to the 


surety or not. 
the creditor. 


| debtor let him counter-swear while the debt- 


or is putting his lips to the relic, after 
‘By the relic that is 
. and thou 
hast perjured thyself . . . and I will have 
the judgment of the Judge.’ And then it 
is right for the Judge to go out to give 
judgment.” But after all this, such was 


he has sworn. . 


| the law’s delay in those times, judgment 
| was deferred until the following Sunday 


outside, for the government undertook to | 


supply only the prison and fuel. 

I glean the following quaint remarks from 
an old Welsh law book. “If there be 
surety for a debt, and before time of pay- 
ment the surety die and leave a son, the son 


week, when the verdict was pronounced in 
church, “Between the ‘ Benedicamus’ and 
the distribution of the sacramental bread.” 

Under the reign of Charles II, prisoners 
for debt were treated in every respect as 
felons, and were even denied the privilege 
of hearing Divine service and the preaching 
of God’s word. 
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In the time of Edward I, the Parliament 
of Acton Burnell registered the celebrated 
Statute of Merchants. The object of this 
law was to protect the commercial interests of | 
Its preamble relates how pov- 
had _ fallen merchants from the 
want of a speedy remedy for recovering debts, 


the country. 
erty upon 
and the consequent desertion of the realm 
by merchants with their merchandise: and 


it was therefore enacted 


who wished to deal securely should cause 
his debtor to come before the mayor of the 
town, and in his presence acknowledge the 
debt. If after this he failed to pay the bill, 
he could be imprisoned in the Tower, there 
If at the end 


his 


to remain until he settled up. 
done so 
to 
confined 


of three months he had not 


land and goods were handed over his 


creditor. The creditor who his 


debtor under this law, was bound to furnish 
him with bread and water. 

In France also the creditor had to furnish 
aliment to the imprisoned debtor, and not 
only that, but he was compelled to advance 
a month’s food in order to make the impris- 
onment effectual. If he did not do so, the 
prisoner was set free. 

Imprisonment for debt was abolished in 


I:ngland in 1869, or, rather, a law was passed 


in that year to that effect. As a matter 
of fact, however, thousands of persons are 
sent to jail for debt there every year. As a 


prominent English judge remarked concern- 
ing this law, ‘it merely mends the proce- 
dure as regards imprisonment, but in no 


wise ends it.” 
Judge Chalmers, in an interesting article, 


| 
| 
| 


that a merchant | 


a few years ago, relates some of his 
poor debtors who ap- 
A frequent excuse of 


printed 
experiences 
peared before him. 
these unfortunates for not paying what they 
is that their children are ill and 
need. One, a_ wretched-looking 
twenty, was brought before him for a debt 
of £2. On being asked why he did not pay 
it, he replied that ‘all the children had 
been ill.” It appeared that he had married 
at sixteen and had three children. When 
the judge asked him what made him marry 
at that age, “ Because | 
was out of work.” 


with 


owe, in 


lad_ of 


his answer was: 
His sweetheart was doing 
something and he saw nothing for it but to 
marry her and share her wages. 
Another 


summoned for refusing 


case was where a woman was 
to pay a balance 
due on some furniture. She declared that 
the last time the plaintiff's collector had 
called, he the 
due if she would commit adultery with him. 
She had complied and so considered her- 
‘‘ But,” 
rid 


agreed to forgive her sum 


said the 
judge, “ how debt 
against the plaintiff by committing adultery 
She argued that the 
man with whom she had committed adultery 
was acting as the plaintiff's agent. ‘“ Yes,’ 
‘he was the plaintiff's 


self freed from the debt. 


can you get of a 


with some one else?”’ 


replied the judge, 
agent to collect debts, but not to commit 
adultery.” 

In another case, the defendant, a molder 
the 


expenses of his wife’s funeral, on the ground 


of brass, gravely objected to pay for 


that she was no longer of any use to him. 
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LEAVES FROM AN ENGLISH SOLICITOR’S NOTE-BOOK. 


By BaxtER Borre?. 


THE 


BOUT thirty years since, a retired cap- 
tain in the English navy asked me if I 
would take up his claim to an extinct Irish 
peerage. Being young and not overbur- 
with the and 


charming manners of my would-be client, I 


greatly taken appearance 


I. 


STORY OF A CLAIM TO 


A PEERAGE. 


also told the claimant that he had been 


| committed to prison for contempt of court, 
| Lord Eldon having once ordered him to 
| pay over some money to some person who, 
dened with work at the time, and being | 


readily agreed to read up his case, and, if it | 


seemed capable of proof, to carry it in to 
the House of Lords for him. 

The incidents attending my own investi- 
gation of his claim were so extraordinary 
that I think they will form a story interest- 
ing to the readers of THE GREEN BAG. 

I shall call the old captain “the claim- 
ant”; for obvious reasons I suppress the 
real title of the peerage, and substitute fic- 
titious names for the various parties to the 
history. 

The claimant was no base-born impostor ; 
at our first interview he proved to demon- 
certificates of births, mar- 
riages, and deaths, that he was the eldest 


stration, with 


lineal grandson of an old man who died in 


the Fleet prison, London, in the year 1820, | 


at the age of eighty. The sole question 
was, who was the old Fleet prisoner? 

The claimant told me that he had spent 
many happy hours with the old man in his 
room in the Fleet; who had, time after 
time, told him he was entitled to be called 
X, but that, for reasons connected 
with his former life, he was precluded from 
but whenever he should die, the 


Lord 


doing so; 





claimant, as his grandson, ought to make | 
good his claim; he would find all the neces- | 
sary proofs in a pocket-book which the old | 
man carried in his breast by day, and put 
under his pillow at night. 


The old 


man 


he thought, was not entitled to it; and he 
had snapped his fingers in the face of the 
learned Lord Chancellor, and told his lord- 
ship he would see him d 





d first, where- 
upon he had been ordered into custody, 
and had remained in the prison ever since. 
He was visited in the prison by members 
of the aristocracy, and had every comfort 
supplied to him, and seemed always to have 
plenty of money. As to his early life, 
the old Fleet prisoner told his grandson, 
the claimant, that he had no recollection 
whatever of his mother, and only a very faint 
memory of his father, who had married a 
second wife; and he, the claimant, never 
could get on with his stepmother, who was 
not a lady by birth; when he was a young 
lad his father had got him into the Royal 
Navy as a midshipman, he had been guilty 
of some serious offense on board ship, for 
which he had been sentenced to be shot, 
but the admiral of the fleet, to save his 
life, contrived that he should be secretly 
landed at some foreign port, and had sup- 
plied him with money to take him back to 
England ; that time he led a 
life of adventure, and had not returned to 
England till long after his father’s death, 
and it was only quite late in life he had 
learned he was the real heir to the peerage. 
This was the history of the old Fleet pris- 
oner as told by him to his grandson the 
claimant, and told by the claimant to myself. 

The old Fleet prisoner, his son (the claim- 
ant’s father) and the claimant himself bore 


from had 
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the same name, and used the same coat-of- 
arms, crest and motto as the noble family 
of X. 

One of the first thoughts which occurred 
to my mind was that, as the old man had 
died in prison, there would, by the law of 
England, have been an inquest held on his 


The Green Bag. 


body in the prison, and that the record of | 


the inquest might throw some light on the 
question of his identity. With some trou- 
ble, I procured access to the record of the 
inquest, kept in Newgate; I found that the 
record made no mention of any evidence 
being given of his identity —a most extra- 
ordinary omission. 

I now pass to the noble family of X, one 
of the oldest families in English history, a 
former ancestor having played a prominent 
part in an historical event which occurred in 
the reign of Henry the Second. The title 
of Lord X was originally created in the 
reign of one of the Stuart kings, and had 
descended from father to son for four gen- 
erations till the year 1752, which is the first 
important date in this story. In that year 
William, the eldest son of Charles, the fifth 
Lord X, died suddenly (killed accidentally, 
I think) in his father’s lifetime. A few 
years later on, Charles, the fifth Lord X, 


Cade) 


died, and Thomas, his second son (as the 
eldest surviving son), succeeded to the title 
and estates, and held them till about 1780, 
he died without male issue: there- 
upon Henry, the third son, succeeded, and 
he too died without about 1790; 
thereupon Philip, the fourth and youngest 
son, succeeded, and held the title and estates 
till 1798, when he died, leaving an only 
child, a daughter named Helen, who inher- 
ited the estates; but the title became 
tinct. Helen, the 
commoner, Mr. Z, who held the estates in 
right of his wife, and was living at the date 
of the death of the old Fleet prisoner. 

The certificate of the burial of the old 
Fleet prisoner showed that he died in the 
1820, at the age of eighty. He was 


> 


when 


issue 


ex- 
heiress, married a rich 


year 





born: in 1740, therefore; and it was within 
the category of possibilities that he was a 
a son of William, the eldest son of Charles, 
the fifth Lord X. Assuming this as a fact, 
and also assuming the story of the old Fleet 
prisoner to be true, William must have been 
twice married — first, before 1740, to the 
Fleet prisoner's mother; and, a few years 
later, to the Fleet prisoner’s stepmother. 
Having started on this double assumption, 
I proceeded to put it to the test of proof by 
comparing the histories given in the various 
peerage books published between 1750 and 
1820, which I hunted up in the reading- 
room of the British Museum. I can only 
give the general result of my search. I 
found that, though the earliest books stated 
that William 
stated that he left a widow, whom he mar- 
ried in 1750, and that he died childless (a 
very unusual expression ), and that his widow 
lived to the second decade of the present 
century. Obviously, the old Fleet prisoner 
could not have been the lawful issue of this 
Then the thought occurred to 


died unmarried, later books 


marriage. 
me that he might have been the base-born 
issue begotten of William by this or by 
some other union. I kept the thought to 
myself, and proceeded to search for the 
entry made of the marriage of 1750 in the 
register of the parish church where the mar- 
riage was solemnized. There I found that 
William was described as a widower, and his 
second wife as the daughter of a blacksmith 





a strange corroboration of the old Fleet 
prisoner’s story, that his stepmother was not 
a lady by birth—a fact which might account 
for the suppression of all mention of the mar- 
riage in the earlier peerage books, though 
another explanation might be forthcoming. 

At this point a friend of mine, a profes- 
sional genealogist, informed me that some 
few years before the union of Ireland with 
England all Irish to 
make to the Irish Herald’s College a return 
of their families, with all dates and circum- 
stances relating to their succession to the 


peers were ordered 
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peerage. Following up this hint, I found 
that the return of the X family was made by 
Thomas, the sixth Lord X, some few years 
before his death; that he made no mention 
of his elder brother William having left a 
widow; and that the dates therein given of 
his brother William’s death and of his own 
father’s death, and consequently of his own 
succession to the eerage, were incorrect by 
several years when compared with the actual 
dates, as given in the parish registers, of their 
burial. I asked myself, as I now ask my 
readers, does a man of birth and education 
lightly forget the date of the death of an 
elder brother which made him heir-appar- 
ent to a peerage and to valuable family es- 
tates, and the date of the death of his own 
father which brought him into actual enjoy- 
ment of these? The discrepancies in dates 
were very extraordinary, and I never could 
account for them satisfactorily except on the 
theory that, on William’s death, Thomas, 
knowing that William had a son abroad, did 
not in his own mind become heir-apparent ; 
and so, when his father (the fifth Lord X) 
died, Thomas knew that he only held the 
estate as /ocum tenens for his elder brother's 
absent son, the rightful heir. I found out 
that it was not until many years after his 
father’s death that Thomas took his seat in 
the Irish house of peers. I may also state 
here that, with all my searching, I could 
never discover that William left any will, or 
that letters of administration, in default of a 
will, were ever taken out to his personal es- 
tate. This would be inconsistent with the 
old Fleet prisoner’s being a base-born son 
of William, for whom naturally William 
would wish to make some provision; but 
it would not be inconsistent with the Fleet 
prisoner being a lawful son, who would, 
under the law of entail and settlement, be- 
come entitled in possession to the estates on 
the death of the fifth Lord X, and also to 
the personal estate, subject, as to both es- 
tates, to the widow’s dower and thirds. 

I must now relate an extraordinary cir- 





cumstance told me by the claimant, namely, 
that, immediately he heard of the death of 
the old Fleet prisoner, he went with his 
father (who died soon after) to the prison, 
and that they saw a strange gentleman leav- 
ing the chamber of death; that they made 
inquiry as to who he was, and learned that 
it was Mr. Z, who had married Helen, the 
heiress. The claimant and his father searched 
every nook and cranny of the room for the 
old man’s pocket-book, but it was nowhere 
to be found, and never came to light after- 
wards. I asked myself, and I ask my read- 
ers, how was it that Mr. Z was on the spot 
before the old man’s son and grandson? 
What was the old Fleet prisoner to him, or 
he to the old Fleet prisoner? and had his 
early presence in the death chamber any- 
thing to do with the loss of the pocket- 
book? and what interest had he in the 
contents of the pocket-book? But if the 
old Fleet prisoner’s story were true, and if 
the old man lying dead in that chamber was 
the rightful’ peer, and the rightful owner of 
the estates, to the knowledge of Mr. Z, who 
was then enjoying the estates in right of his 
wife; and if (as was probable) the old man 
had boasted to others besides the claimant 
(for instance one of the warders of the prison) 
that the proofs of his title (such as a certifi- 
cate of the marriage of his parents) were in 
his pocket-book, and this boast had reached 
Mr. Z’s ears, —his presence in the death 
chamber, and the abstraction of the pocket- 
book, which otherwise would be unaccount- 
able, are no longer insoluble mysteries; for 
Mr. Z would have the liveliest interest in 
destroying all evidence which would enable 
the old man’s son to lay claim to the title, 
and to the estates also. 

All the energies of my mind were now 
directed to discover legal proof of the first 
marriage of William the widower, the eldest 
son of the fifth Lord X, and of the birth or 
baptism of the old Fleet prisoner. I got 
the claimant to repeat again to me his recol- 
lections of his conversations with the old 
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Fleet prisoner; and I eagerly fastened on 
one statement, viz., that the old man’s early 
childhood had been passed in the house in 
which Tyndale had worked on his transla- 
tion of the Holy Scriptures. I had no great 
difficulty in locating the house, and I reas- 
oned to myself that it was probable that the 
old Fleet prisoner had been baptized in the 
parish church of the village in which the 
house stood; that possibly his mother had 
belonged to that parish, had been married 
in that church, and had been buried in the 
burying-ground attached to it. Acting on 
that reasoning, I wrote to the clergyman of 
the parish, asking him to search his registers 
between the years 1738 and 1748 for the 
entries of any baptism, marriage or burial 
of any person by the name of X. In those 
days parish registers were not kept with the 
same care with which they are kept at the 
present time, and births, marriages and 
deaths were often entered in the same book; 
every genealogist will know this to be the 
fact. 
from the rector of the parish, that his regis- 


I received a most courteous reply 


ters embraced the period I mentioned, and, 
indeed, went very much farther back; that 
he found no entry of any marriage, baptism 
or burial of any person of the name of X, 
but that the book had been mutilated, and 
the pages for the years 1739 to 1742 had 
been cut out; but he added that he knew a 
duplicate of the register book was kept at 
the diocesan registry, from which, perhaps, 
I might get supplied with the evidence which 
I lost no time in writing to the 


I wanted. 


diocesan registrar, and his reply gave me the 
same result; his duplicate register had also 
been mutilated, in the same manner and for 
the same period. Was it an unreasonable 
presumption on my part, from these prem- 
ises, that the mutilated registers contained 
entries of the marriage of the old Fleet pris- 
oner’s mother, William’s X’s first wife, in the 
year 1739, of the baptism" of the old man, 
their child, in the following year, and of the 
burial qf the mother in 1742; and that the 
mutilation of the books was the work of 
Mr. Z, who, by means of the contents of the 
abstracted pocket-book had learned where 
to go to carry out his purpose? 

And now I must disappoint my readers. 
Had I been writing fiction I might have 
drawn upon my imagination, and produced 
a highly-colored dénoftement of this interest- 
ing story. 
facts, and I have in these pages given a 


But I am chronicling actual 


faithful record from memory of a deeply in- 
teresting investigation made by me for a 
client, professionally, some thirty years since. 
I must close this story precisely at that point 
of the drama at which the curtain was rung 
down by the Supreme Manager of that little 
stage on which each of us poor players struts 
and frets his little hour, and then is heard 
At this point of the drama I re- 
ceived news of the sudden death of my client, 
the claimant; with his death, my work — 
which had had, as my readers may suppose, 


no more, 


an irresistible fascination for me —came to 
an end. 
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THE LAW AND LAWYERS OF THACKERAY. 


HACKERAY’S connection with the 

law and with lawyers began in the 
year 1831. After leaving Cambridge (and 
without taking a degree), he travelled on 
the Continent for a few months, being rather 
undecided as to what profession he should 
adopt. At Weimar, where he met Goethe, 
he read a little civil law, which he “ did not 
find much to his taste.” Nevertheless, in 
obedience to the wishes of his friends, he 
decided to read for the bar, and,in November, 
1831, he entered the chambers of one Tap- 
rell, at No. 1, Hare court, Temple, there to 
be initiated into the mysteries of special 


pleading. Thackeray looked forward to the | 


law, not as a pleasure, but rather “as a 
noble and tangible object, an honorable pro- 
fession, and, I trust in God, a certain fame.” 
As might have been expected, he did not 





find himself happy in the legal mz/zeu. His | 


somewhat indolent 
against the constant “grind.” And so we 
find him writing in rather a melancholy 
strain to his mother as follows: “The sun 
won't shine into Taprell’s chambers, and the 
high stools don’t blossom and bring forth 
buds. 
butter I would say—only it isn’t roman- 
tic.” Comfortable armchairs, as Mr. Eyre 
Crowe remarks in his excellent little article 
on “ Thackeray’s Haunts and Homes,” are 
now the rule in lawyers’ chambers, but in 
the thirties high stools were considered quite 
In this letter 
Thackeray sketched himself perched upon 
a very high stool, with a clerk vainly endeav- 
oring to reach him by means of five folios 
and a step-ladder, while an old gentlemen 
with an umbrella (presumably a client) pla- 
cidly surveys the scene. In the same letter 
there is another sketch of himself asleep 
upon a pallet bed, while a dream procession 
passes, with Thackeray leading in wig and 


I do so long for fresh air, and fresh 


good enough for pupils. 


| 
temperament rebelled | 





gown, followed by the Lord Chancellor in 
a gorgeous carriage, while — characteristic 
touch!—at the foot of the bed stands 
Death. In another letter we have his well- 
known dictum on legal education as it was 
in the thirties: ‘‘One of the most cold- 
blooded, prejudiced pieces of invention ever 
a man was slave to. A fellow should prop- 
erly do and think of nothing else than Law. 
Never mind.” But although, while he was 
in Taprell’s chambers, Thackeray seems to 
have been a fairly industrious pupil, occa- 
sionally he had lapses, and “did think about 
something else than Law.” For instance, 
just a month after he wrote the above letter, 
we find him so far from Hare court as Corn- 
wall, where he was helping Charles Buller 
in his candidature at Liskeard. This oc- 
curred in June, too, when he certainly ought 
to have been at chambers. 

Thackeray soon tired of special pleading. 
In a year or so he shook the dust of Tap- 
rell’s chambers from off his feet, and went 
to Paris to study art. 
Thackeray’s rejection of the law as a profes- 
sion. No doubt, with his faculty of clear 
vision and keen insight, he would 
made an excellent judge, whose decisions 
would have been models of lucidity and 
style; but we have had many excellent 
judges, and — it is a truism, of course — 
only one “ Vanity Fair.” On the other 
hand, no one can regret the time spent by 
Thackeray in the chambers of the estimable 
Taprell. To it we owe that charming and 
unforgettable picture of Temple life which 
he has given us in the immortal pages of 
“Pendennis.” Thackeray’s legal experien- 
ces, however, were not closed by his depar- 
ture from Hare court. It is not generally 
known that the novelist was called to the 
Bar in the year 1848 at the Middle Temple. 
Probably he had some thoughts of obtaining 


No one can regret 


have 
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a magistracy, through the influence of his | ancholy shop, where, from behind the feeble 


friend, Monckton Milnes, in which case he 
would have followed the precedent of the 
author of ‘Tom Jones,” who was a magis- 
trate at Bow-street. 

Thackeray is never happier then when 
describing the Bohemian, journalistic-legal 
life which the Inns of Court. 
Glimpses of this kind of life he gives us 
again and again in his books, but the fullest 


centres in 


and best description is, of course, to be 
found in“ The History of Arthur Pendennis.” 
Let the layman who wishes to understand 
the ways of an Inn of Court as they were in 
the middle of the century, and, indeed, mz- 
tatis mutantis, as they are to-day, read chap- 
thirty And if any 
member of the bar has attained to the years 
of discretion without having made the ac- 


ter in ‘ Pendennis.” 


quaintance of the same chapter, let him re- 
It is 
difficult for the ardent Thackerayan to speak 
without enthusiasm. The 
characters are so life-like that they become 


pair the omission as soon as possible. 
of “ Pendennis” 


the reader’s friends, and one resents as a 
personal insult any depreciatory reference to 
them. 
only slightly indicate the plot. Arthur Pen- 


For our present purpose we need 


dennis comes up to London to make his 
way in the world. He decides to read for 
the bar, joins the ‘“* Upper Temple,” and 
takes chambers in ‘‘ Lamb court” with his 


chum, George Warrington. The description 
of Lamb court must appeal to those who 
know the Temple in November. ‘If it was 
dark in Pall Mall, what was it in Lamb 
court? Candles were burning in many of 
the rooms there — in the pupil-room of Mr. 
Hodgeman, the special pleader, where six 
pupils were scribbling declarations under 
the tallow; in Sir Hokey Walker's clerk’s 
room, where the clerk, a person far more 
gentlemanlike and cheerful in appearance 
than the master, 
was conversing in a patronizing manner with 


celebrated counsel, his 


the managing clerk of an attorney at the 
door; and in Curling the wig-maker’s mel- 


glimmer of a couple of lights, large serjeants’ 
and judges’ wigs were looming drearily, with 
the blank blocks looking at the lamp-post 
in the court. Two little clerks were playing 
at toss-halfpenny under that lamp. A 
laundress in pattens passed in at one door, 
and a newspaper boy issued from another. A 
porter, whose white apron was faintly visible, 
It would be impossible 
to conceive a place more dismal.” This is 
the introduction to what we like to think is 
the most fascinating picture of Bohemian 
Chapter thirty is full of 
portraits of typical Templars, most of whom 


paced up and down. 


life in the language. 
are familiar to us. The great parliamentary 
counsel on the ground floor, ‘‘ who drives off 
to Belgravia at dinner-time, when his clerk, 
too, becomes a gentleman, and goes away to 
entertain his friends” ; Doomsday, who has 
lived fifty years in the Inn, and whose brains 
are full of books of law; Paley, the enthu- 
siast, who reads and notes cases till two in 
the morning, “bringing a great intellect 
laboriously down to the comprehension of a 
mean subject”; 
young men, Warrington and Pendennis, who 


and, of course, the two 
live on the top floor, and are a trial to the 
Arthur Pendennis 


meant to be a barrister-at-law. 


sedate lawyers below. 
was never 
His love of pleasure and joviality ‘‘ deterred 
him from pursuing his designs upon the 
bench or woolsack with the ardor, or rather 
steadiness, which is requisite in gentlemen 
who would climb to those seats of honor.” 
So he becomes a journalist and popular 
novelist, and never appears in court in wig 
and gown. George Warrington, however, 
was different from Pen, to whom, indeed, we 
always preferred him. first 
introduced to him, he has just been called 


When we are 


to the bar and “knows law pretty well.” 
He is a great contrast to the elegant, dandi- 
fied Pendennis, for, when he first appears on 
the scene, he is sitting on the table, dressed 
in a ragged old shooting-jacket, unshaven, 
and smoking a short pipe. ‘‘ He was drink- 
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ing beer like a coalheaver, and yet you 
couldn’t but perceive that he was a gentle- 
man.” 

But poor Warrington was quite devoid of 
He was quite 
content to earn his bread by contributing to 
the ‘‘Law Review” and doing miscellaneous 
newspaper work. Warrington might easily 
have climbed high in the legal world, with 
his strong sense and scholarship, but for the 
false step which ruined his life. Two or three 
other barristers appear in the pages of “ Pen- 


ambition, legal or otherwise. 


dennis ” — Percy Sibwright, that young gal- 
lant, whose wig Miss Laura Bell tried on 
upon one occasion; and Mr. Bangham, who 
‘“did not come to chambers thrice a term, 
and went a circuit for those mysterious rea- 
sons which make men go circuit.” We take 
with regret. To the 
real lover of Thackeray, the memories of the 
Temple which come first to mind are not 
those of Goldsmith, or Johnson, or Lamb, 
but of Arthur Pendennis and George War- 
rington, and the rest of the little circle which 
gathered in the dingy old’ chambers in 
Lamb court. 

“The Adventures of Philip’ 
of Thackeray’s 


leave of ‘* Pendennis 


is not one 
great novels. It contains 
much good work, and has all his old charm 
of style, but it has many faults, both techni- 
Thackeray did not care to 
invent a new type of hero, and so Philip 
Firmin is really only a combination of Clive 
Newcome and Arthur Pendennis. Like 
Clive Newcome in appearance (tawny beard, 
blue eyes, etc.), he resembled Arthur Pen- 
dennis in that he, too, was a member of the 
legal profession, who dabbled in literature 


cal and artistic. 


for daily bread, and refused to take his law 
“Like many another gentleman 
who has no intention of pursuing his legal 
studies seriously, Philip entered at an Inn 
of Court, and kept his terms duly, though 
he vowed his conscience would not allow 
him to practice. His acquaintance lay among 
the Temple Bohemians.” It was not his 
conscience, we fear, but his indolent, easy- 


seriously. 


The Law and Lawyers of Thackeray. 
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going temperament which was the obstacle. 
In due time he was called to the bar, and 
we have an account of his call supper in 
Parchment Buildings. But Philip was not 
the man to settle down to a steady “ grind.” 
True, he got one brief at the parliamentary 
bar, which nearly scared him to death! He 
passed a night of frightful torture in the 
committee-room. During the night, he says, 
his hair grew gray. 
and comrade, Pinkerton, coached him on 
the day previous; and, indeed, it must be 
owned that the work which he had to per- 
form was not of a nature to impair the in- 
A great man 
was his leader: his friend Pinkerton fol- 
lowed; and all Mr. Philip’s business was to 
examine half a dozen witnesses by ques- 


His old college friend 


side or outside of his skull. 


tions previously arranged between them and 
Philip Firmin was destined 
never to become a shining light of the law, 


the agents.” 


and we heave a sigh of relief when, in the 
last chapter, he obtains possession of a for- 
tune. ‘“‘ The Adventures of Philip” also con- 
tains an account of police-court proceedings. 
The Rev. Tufton Hunt, when arrested for 


‘being drunk and disorderly, complains to 


the magistrate that a bill of exchange, ac- 
cepted by Philip Firmin, has been stolen 
from him. (The bill was forged by Philip’s 
father, and was actually abstracted from 
Hunt by “the little sister.”) Philip de- 
posed that he had not accepted any bill of 
exchange, and the case was dismissed. 
Turning for a moment to Thackeray’s 
miscellaneous works, it will be remembered 
that ‘‘The Book of Snobs” is, on the con- 
fession of the author, incomplete. The great 
deed was too great for one man, and many 
varieties had to be passed over. It is just 
possible, of course, that there are no snobs 
in the legal profession, but we rather think 
that Thackeray on ‘‘ Legal Snobs” would 
have been very good reading. As it is, he 
merely hints at the snobbishness of lawyers’ 
ladies in the following passage, taken from 
the chapter on ‘“‘ Continental Snobs”: “ That 
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overgrown lady with the four daughters and 
the young dandy from the University, her 
son, is Mrs. Kewsy, the eminent barrister’s 
lady, who would rather die than not be in 
the fashion. She has the peerage in her 
carpet bag, you may be sure; but she is 
altogether cut out by Mrs. Quod, the at- 
torney’s wife, whose carriage, with the ap- 
paratus of rumbles, dickeys, and imperials, 
scarcely yields in splendor to the Marquis of 
Carabas’s own chariot.” On the other hand, 
Thackeray gives us in ‘‘ The Book of Snobs” 
a very sympathetic portrait of a young bar- 
rister in the person of Raymond Grey, Esq., 
‘‘an ingenuous youth without the least prac- 
tice,’ who lived in a very tiny mansion in a 
very queer, small square in the airy neighbor- 
hood of Gray’s Inn, and who gave such an 
unconventional dinner to the great Goldmore. 
As a result of this dinner, Grey began to get 
on in the world, and shortly afterwards ap- 
peared before the Privy Council in the cele- 
brated case of Buckmuckjee-Bobbachee v. 
Ramchowder-Bahawder, when Lord Broug- 
ham complimented him on his curious and 
exact knowledge of the Sanscrit language. 
In the Bedford-row conspiracy we make 
the acquaintance of another young and brief- 
less barrister (Thackeray was fond of the 
type), John Perkins, Esq., of the Middle 
Temple. John was a connection of the house 
of Perkins, Scully, & Perkins, solicitors, Old- 
borough, who managed to obtain all the 
business in that little town by cultivating 
both establishment and dissent, a manceuver 
that is repeated in almost every country 
town in England. John resided in the classic 
vicinity of Bedford row, whence he would 
wander forth o’nights to think of his little 
Lucy of Mecklenburg square, while the 
moonbeams slept softly upon the herbage of 
Gray’s Inn gardens, and bathed with silver 
John was opti- 
“IT have talents, sir,” 


splendor Theobald’s row. 
mistic. he told his 
uncle, 
am a member of a profession by which a 


man may hope to rise to the very highest 


‘which I hope to cultivate, and 





offices of the State.” His uncle: “ Pro- 
fession, talents, offices of the State! Why, 
do you think if you ad been capable of 
rising at the bar, I would have taken so much 
trouble about getting you the place? No, 
sir, you are too fond of bed and tea-parties, 
and small talk and reading novels, and play- 
ing the flute and writing sonnets. You would 
no more rise at the bar, sir, than my mes- 
senger.” So John gave up the bar, and 
settled down to work at the Tape and Seal- 
ing-wax office. Thackeray was fond of 
hitting off the foibles of the Irish, and the 
speech of the Irish junior, Mr. Mulligan, in 
“*Cox’s Diary,” 
‘Standing here upon the pidestal of secred 
Thamis — seeing argund me the armymints 


is very humorous reading. 


of a profession I rispect — having before me 
a vinnerable judge and an enlightened jury, 
etc.” His lordship tells him to keep to his 
brief. Mr. Mulligan did; for 


hours and a quarter, in a speech crammed 


” 


and three 
with Latin quotations and unsurpassed for 
eloquence, he explained the situation of me 
and my family . . . the state of Ireland —- the 
original and virtuous poverty of the Coxes -— 
from which he glanced passionately for a few 
minutes (until the judge stopped him) to the 
poverty of his own country; my excellence 
as a husband, father, landlord; my wife’s as 
a wife, mother, landlady. This is excellent 
fooling, to be sure; but it is a little too ab- 
surd, even for burlesque. 

No reference of any importance to law or 
lawyers is to be found in ‘Vanity Fair.” 
When Rawdon Crawley became bankrupt 
his settled Mrs. 
Crawley employed no lawyer in the trans- 
action... and Mr. Moss complimented the 
lady upon the brilliant way in which she did 


wife his affairs herself. 


business, and declared that there was no 
professional man who could beat her. Then, 
of course, we have the well-known picture 
of Mr. Moss’s sponging-house in Cursitor 
street, Chancery lane, where Rawdon Craw- 
ley was confined for debt. In the “ New- 
our old friends Warrington and 


” 


comes 
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Pendennis appear again, but only, for the 
most part, in the capacity of chorus. 
Altogether it will be seen that Thackeray’s 
early connection with the law tinged his 
literary work to a considerable extent. For 
the lawyer pure and simple, with his some- 





what narrow outlook and complete absorption 
in his profession, Thackeray, it is to be feared, 
had but scant admiration. Most of his 
barrister heroes, therefore, are Bohemians 
and men about town first, and lawyers after- 
wards. — The Law Times. 


WITNESS-BOX WIT. 


GREAT outcry was raised some seven 
years ago, says the “ Irish Law Times,” 
against the methods of the bar in the cross- 
examination of witnesses. It followed what 
was known as the great pearl case, in which 
the present lord chief justice, then the 
foremost advocate at the bar, was alleged to 
have treated a certain witness with great 
unfairness by adopting a line of cross-ex- 
amination that insinuated that the jewel had 
been stolen by him. The only result of this 
long discussion upon the ethics of cross-ex- 
amination was the vague conclusion that, 
although some members of the bar were 
occasionally tempted to make reckless con- 
jecture the basis of cross-examination, every 
barrister of repute observed the famous dic- 
tum of Sir Alexander Cockburn, that an 
English advocate should maintain his client’s 
cause ‘“‘ with the sword of a soldier, not the 
dagger of the assassin.” The conclusion 
that an advocate ought not to seek to 
damage the testimony of a witness by mak- 
ing him the subject of reckless insinuations 
was rather too obvious to be of much value; 
but the discussion was not altogether in vain, 
since it enabled the late Sir Frank Lockwood 
to tell a story that deserves to be remem- 
bered. His contribution to the discussion, 
which proceeded at length in the columns 
of the “Times,” was a tiny epistle beside 
the elaborate letter sent by the late lord 
chief justice, but it was certainly not less 
valuable. 
‘“‘T have read with interest,’ he wrote, 


| 
| 
| 
| 
| 





‘the various letters on the subject of cross- 
examination. It appears to me that, in the 
general condemnation of counsel, your con- 
tributors have lost sight of one side of the 
question, namely, the grave difficulty in 
which counsel is often put by the —I fear I 
must use a word which savors of harshness — 
impertinence of witnesses. Let me illustrate 
what I mean by a personal experience. I 
was engaged in conducting the defense of a 
person charged with cattle stealing. For 
obvious reasons I do not give the name. A 
witness deposed to seeing the ‘beasts,’ as 
he called them, in the custody of the ac- 
cused. On cross-examination, I ascertained 
that he was some distance from the animals, 
and so asked, ‘ How could you tell they were 
beasts ?’ ‘Because I could see 
‘em.’ Question: ‘ How far off can you tell a 
beast?’ Answer: ‘ Just about as far off as 
I am from you.’ 
should have some protection from outrages 
such as this. I distinctly remember that 
upon the occasion quoted I received sym- 
pathy from neither the bench nor the pub- 
lic — nor, indeed, the bar.” 

The wit that shines from the witness-box 
has usually a strong flavor of impertinence. 
A witness in a recent police court case, who 
contradicted the evidence of a policeman, 
was asked whether he was prepared to de- 
scribe the constable as a liar. ‘ No,” he 
answered, ‘‘ I won’t exactly say the constable 
is a liar, but I don’t mind sayin’ he’s ’andled 
the truth most carelessly.” This answer 


Answer: 


Now, surely, sir, counsel 








458 


displays a delicacy of feeling which is absent 
from the great majority of retorts from the 
witness-box. 

Sir Frank Lockwood was not the only 
advocate who questioned a witness as to the 
measurement of distance and found the task 
an unpleasant one. <A witness, being cross- 
examined as to his-distance from a particu- 
lar place, answered very promptly, “I was 
just four yards, two feet, and six inches off.” 
‘‘And how came you to be so exact in the 
matter?” asked the counsel, with a signifi- 
cant look upon his inquiring countenance. 
“Because,” came the unexpected reply, “1 
expected some fool or other would ask me, 
and so I measured it.” 

Humor in the witness-box is not nearly 
so plentiful as it used to be, if one may 
judge from the stories told in the memoirs 
of the leading advocates of days gone by. 
Probably one reason for the decline is that 
the present generation of counsel adopt 
towards witnesses a more conciliatory tone. 
The 
those who have most thoroughly grasped 
the meaning of the familiar saying that 
A 
witness requires to be provoked in order to be 
witty, he scarcely gets a chance unless he is 
bullied. This opportunity, now grown rather 
rare, was always at hand when the ‘* badger- 


most successful cross-examiners are 


honey catches more flies than vinegar. 


ing” process was common in the courts. 
Baron Alderson once remarked to an advo- 
cate who was notorious for the personal 
nature of the questions he addressed to wit- 
nesses, “ Really you seem to think that the 
of cross-examination 
crossly.” Such an impression was apt to 
lead to very unpleasant results for the advo- 


art is to examine 


cate who lay under it. 

One of the neatest instances of the tables 
being turned upon a bullying counsel was 
afforded by a clergyman, who gave evidence 
at the Worcester Assizes in a horse-dealing 
case. He gave a somewhat confused ac- 
count of the transaction in dispute and the 
cross-examining counsel, after making sev- 
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eral blustering but ineffective attempts to 
obtain a more satisfactory statement, said, 
‘Pray, sir, do you know the difference be- 
tween a horse and a cow?” ‘TI acknowl- 
edge my ignorance,” replied the reverend 
gentleman. ‘I hardly know the difference 
between a horse and a cow, or between a 
bull and a bully — only a bull, I am told, 
has horns, and a bully” 
respectful bow to the advocate — “ luckily 


’ 


— here he made a 


for me, has none.” 

Quite as palpable was the hit of the far- 
mer who, though severely cross-examined 
on the matter, remained very positive as to 
the identity of some ducks which he alleged 
had been stolen from him. 
be so certain?” asked the counsel for the 


“How can you 


prisoner; ‘‘I have some ducks of the same 
kind in my own possession.” ‘ Very likely,” 
was the cool answer of the farmer, ‘“ those 
are not the only ducks I’ve had stolen.” 
Sometimes the witness has scored off the 
judge, but here again the cause of his humor 
has usually been a display of rudeness on 
the bench. A witness, whose veracity bore 
no resemblance to the reputation of Czesar’s 
wife, once deviated into the truth. ‘ Ah,” 
said the judge, ‘‘he’s telling the truth now. 
I can see it by his natural embarrassment.” 
It is related that a Quaker went into the 
witness-box at Guildhall without the char- 
acteristic costume of his sect, and that Lord 
Ellenborough, having inquired if he was 
really a Quaker, and recetved an answer in 
the affirmative, said, ‘Do you really mean 
to impose upon the court by appearing here 
in the disguise of a reasonable being?” It 
is difficult to imagine any living occupant 
on the bench making such observations as 
these. In Lord Ellenborough’s day the at- 
titude of the bench towards the witness-box 
was far less considerate than at the present 
time, and it was easy for a conflict to take 
place in which the judge got the worst of it. 
Such an experience once befell Lord Ellen- 
borough himself. A bricklayer appeared 
before the distinguished judge in clothes 
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his trade marks. 
“Really, witness,” observed his lordship, 
“when you have to appear before this 
court, it is your bounden duty to be more 
clean and decent in your appearance.” 
“Upon my life,” replied the bricklayer, “ if 
your lordship comes to that, I’m thinking 
I’m every bit as well dressed as your lord- 


that were covered with 


ship.” ‘ How do you mean?” Lord Ellen- 
borough demanded angrily. ‘ Why, faith! 
you come here in your working clothes, and 
I come in mine.” 

Witticisms are a favorite resource of the 
prevaricating witness, but they usually prove 
to be no laughing matter to the person in 
The 


experienced cross-examiner does nothing to 


whose interests they are perpetrated. 


discourage the impertinence of such a wit- 
ness, because he knows that it leaves upon 
the minds of the jury a strong impression 
that the witness is trying to keep something 
back from the court. Perhaps no better in- 
stance can be given of this flippant style of 
testimony than the following account of a 
dialogue which took place between a female 
witness and a well-known member of the 
bar at an Old Bailey trial, at which Mr. Jus- 
tice Grantham was the presiding judge: 
“What are 
asked. 


you?” the 


The 


cross-examining 
silent. 
‘‘What are you?” he repeated. ‘A wom- 
an,’ she slowly replied. ‘What is your 
occupation?” “I do my 

‘And after that — when you 


counsel witness was 


housework.” 

have done 
your housework — what do you do?” “J 
“ And that is how you 

“No,” answered the 
witness, amid one of many bursts of laugh- 
ter. ‘‘It is no laughing matter,” said the 


go into the park.” 
occupy your time?” 


Witness-Box Wit. 
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counsel sternly. ‘I should be sorry,’ re- 
plied the woman; “ to laugh at you.” ‘“‘ How 
do you live? Do you do needlework?” 
‘‘Sometimes I do.” “Is that your answer? " 
“Yes.” “How do you support yourself?” 
‘How do I support myself?” repeated the 
witness, ‘‘ Yes,” said the counsel. ‘ Do 
you mean,” inquired the witness, ‘“‘ How do 
I live?” ‘ Yes, yes,” interrupted Mr. Jus- 
tice Grantham. The witness answered slowly 
and dramatically, ‘I eat and I drink.” This 
is the kind of “humor” which creates much 
amusement in the court, but it is terribly 
mischievous to the cause which the witness 
has come to support, and gives, therefore, 
no trouble whatever to the counsel whom it 
is supposed to baffle. 

A far more difficult person to manage is 
the witness who thinks it funny to pretend 
to a greater stupidity than he actually pos- 
sesses. ‘Did you see the defendant throw 
the stone?” a witness was asked in an as- 
sault case at the York Assizes. “I sawa 
stone, and I’m pretty sure the defendant 
“Was it a large 
‘IT should say it was a largish 
“T should 
say it was a sizeable stone.” ‘Can't you 
say exactly how big it was?” “I should 
say it was a stone of some bigness.” ‘Can't 
you give the jury some idea of how big it 
was?” ‘Why, as near as I can recollect, it 
“Can’t you 
compare it to some other object?” asked 
“Why, if I was to 
compare it,” answered the witness, ‘I should 


threw it, was the reply. 
stone?” 


stone.” ‘‘ What was its size?” 


was something of a stone.” 
the persistent advocate. 
say it was as large as a lump o’ chalk.” 


Such stupidity is too grotesque to be gen- 
uine. 
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By THE LATE A. OaKkEY HALL. 








HE law directories of London and of | affairs of life, was that of Vanderpoel, Green 
large American cities, seem to show a | & Cuming, in New York City, and now to 
preponderance of law partnerships over in- | be considered in its separate individualism. 
dividual practitioners. But in older times, | Associated in its business, without especial 
law firms were infrequent. Their establish- | nomenclature in the partnership style, were, 
ment came about when the practice of law | as a junior, Almon Goodwin, and another 
in the business growth of the world assumed | who might be termed a special partner, 
more the trappings of a trade than the | Augustus L. Brown, who had been the 
ancient robes of the profession that Cicero | Caleb Quirk of a preceding firm in which 
adorned, and when increase in variety of | were all the individuals justnamed. Of the 
litigation, through the expansions of com- | firm in question whose names were used, 
merce and of business, suggested to attornies | Aaron J. Vanderpoel and Robert S. Green 
that one practitioner might not be versatile | have deceased, as has also the Caleb Quirk 
enough to concentrate in himself the legal | Brown. A new partnership has risen in its 
care of estates, patents, copyrights, ad- | place, composed of the son of the elder 
miralty pleadings, jury trials, arguments in | Vanderpoel, of Almon Goodwin and of 
banco and office advice to clients; and that | James R. Cuming, under the style of 
several lawyers in partnership could better | Vanderpoel, Cuming & Goodwin. 
attend to such a variety of matters, and, Of the three in the departed firm, Aaron 
by division of labor, yet working to one | J. Vanderpoel, whose intellectual portrait 
end, secure individuals special attention. So | in oil greets every one entering the Man- 
that when a client invoked legal advice | hattan Club of New York City whereof he 
or aid, a legal partnership could turn him | was long president, may be justly described 
over to the member best equipped by special | as a born lawyer, who, in his birthplace at 
learning or experience to consider his case. | Kinderhook (made famous by the life resi- 
Readers of that matchless legal novel, “Ten | dence of President Martin Van Buren), while 
Thousand a Year,” written by Samuel | yet a juvenile, had compromised school-boy 
Warren, an English Q.C. of earliest Vic- | strifes, had taken the part of the weak, and 
torian times, will recall how this division | had aided in redressing juvenile wrongs; 
of labor was distributed in the fictitious | while being also a vigorous spokesman in 
firm of Quirk, Gammon and Snap; and how | sports or studies. When yet a school boy, 
Quirk the senior was the spider lawyer who | two of his uncles were judges — one, James 
trapped clientular flies; how Snap the junior | Vanderpoel, a circuit judge in Albany, and 
attended to the mint, anise and cummin of | the other— after whom he was named— 
law practice in minor and criminal courts; | Aaron Vanderpoel, on the bench of the su- 
and Oily Gammon supervised expediency, | perior court of the city of New York. Such 
drawing-room practice, distributive tact, fine | professional family affiliation naturally, as 
phrasings and winning courtesies among | well as his own mental trend, led young 
clients or barristers, O.C.s and judges. | Vanderpoel into embracing the legal pro- 
Among the score of notable law firms | fession, that is composed “of sparks gathered 
which, during the seventies, did large busi- | from the ashes of all the sciences.” After 
ness in litigation and the componere Lites early school training in the famous Kinder- 
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hook Academy, he passed four years in the | 
New York University, where he had tor 
college associates, such scholars as Robert 
Ogden Doremus, now the world-renowned 
chemist; George H. Houghton, the veritable 
Saint John of the now historic ‘little church 
around the corner,” in New York City; 
George H. Moore, long curator of the Lenox 
Library; William Allen Butler, now the 





poet lawyer; Wil- 
liam A. Wheelock, 
nowa great Knicker- 
bocker banker; 
George J. Adler, 
afterwards compiler 
of the great German 
and English diction 

ary his 
name; Samuel Oak- 
ley Vanderpoel 
(elder brother), long, 
in after life, health 
officer of the port of 
New York; and 
scores of other col- 
lege mates who grad- 
uated from the uni- 
versity at the time 


bearing 


when it was in its 
college zenith and 
before it became 


and 
placed in the schol- 


overshadowed, 


astic rear, by its rival, 
Columbia. 
Vanderpoel was also under the instruction of | 
a grand college faculty, which numbered at | 
its | 
during the year when Vanderpoel graduated, | 
was made a vice-presidential candidate on the | 
ticket with Henry Clay — and also Caleb S. 

Henry the eminent professor of Logic and 
Rhetoric; John W. Draper, the greatest 
chemist of his era, who first utilized the dis- 
covery of Daguerre toward fixing the human 


Young 


head Theodore Frelinghuysen — who 


| 
| 
| 
| 
face on the cameratic plate, and Taylor | 


Lewis, the professor of Greek, who seemed 





AARON J. VANDERPOEL. 


to continuously live in a metaphorical classic 
Athenian temple, expounding the language 
of Homer to students. Amid such excel- 
lent scholastic surroundings, young Vander- 
poel could not refrain from becoming well 
prepared for a legal novitiate, and after 
dropping cap and gown with an A.B. from 
the top of the alphabet to crown his sur- 
name towards its end, he entered the law 
office of Mr. Smith 
Bryce, now retired 
to become a social 
nestor at Newport, 
and there, amid its 
breezes, in his grand 
old age, to read the 
“North American 
Review ” that his son 
directs. This elder 
Bryce — whenever 
visiting his favorite 
Manhattan Club 
where he is Sir 
Oracle (but not the 
one described in 
Shakespeare) is often 
observed by mem- 
bers to pause before 
the portrait of his 
old pupil, and some- 
times tells how often 
he was obliged to 
chide that pupil, far 
back in the forties, 
against overstudy ; 
so enthusiastic was Vanderpoel in delving 
into legal first principles and tracing them 
into the reports. When admitted to 
practice, Vanderpoel, through an argument, 
attracted the attention of one of the greatest 
nisi prius lawyers of New York City, 
Nathaniel Bowditch Blunt. The latter 
enjoyed a large and varied practice but had 
just been elected district attorney, which 
office proved to work a hindrance to his 
care of private clients; therefore he invited 
Vanderpoel to aid him with them. Although 
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only a few years past his. majority, he did 
not hesitate to accept the responsibility. 
Then came, what alas, 
young lawyers miss, opportunity, which he 
embraced to the full; and at wzsz prius, 
and on appeals, he rapidly rose, eliciting ap- 
provals from clients, juries and judges. 
District Attorney Blunt became so fond of 
his official duties that his civil practice fell 
entirely to the supervision of his junior 


so many clever 


partner. Ina few years, however, the senior, 
worn out with public work, fell ill and died; 
when Vanderpoel founded a new firm, which 
for nearly a quarter century he guided into 
exceptional eminence and full pecuniary 
reward. 

Next, on the retirement of two other later 
inducted partners, he formed a new firm of 
Vanderpoel, Green & Cuming: which is the 
great law firm under contemplation in this 
sketch. The latter had been only a young 
office boy for the Blunt & Vanderpoel firm, 
but his habits of thought, phenomenal judg- 
ment and studious turn of mind in one so 
young, had enlisted the sympathetic attention 
of his elders, so that they soon made him the 
chief law clerk of their office. Hence his 
association in the new firm came as a per- 
fectly natural event. 

Robert Stockton Green came also of a 
legal family. He and his brother Ashbel 
Green (now best known to the profession 
as author of a learned treatise upon the doc- 
trine of w/tra vires) were at the New Jersey 
bar; and they had been valued Princetonians. 
He had more graces of oratory than Vander- 
poel, who was persuasive in a more conver- 
sational or colloquial tone with jurors and 
the Bench, although when deeply interested 
or excited by topics he could rise into elo- 
quent utterances. Vanderpoel was the most 
logical of the two. Green was disposed to 
be what the Bench term “a case lawyer” ; 
the other, while never neglecting fortifica- 
tions from the reports, argued a priori from 
principles rather than a fortiori from deci- 
After cracking any litigious nut Van- 


sions. 


| 


| derpoel would, with a logical pick, separate 


the skin from the fruit and dig into the very 
core, extracting all its delicate points. He 
was a firm disciple of the maxim ecadem 
ratio ibidem lex. So was Cuming—a rigid 
moralist of the Scotch and Irish Presbyterian 
Church who always first sought the just side 
of the litigation in hand. He was fonder of 
equity; but Vanderpoel and Green were 
devoted disciples of general common law 
and its statutory azdes-de-camp. Vander- 
poel was a champion briet-maker and Green 
was a champion exemplificator of briefs after 
these were made. Cuming was a delver 
for both partners and became their “ devil” 


| —as London Q.C.’s name their junior as- 


| 





sistants. Many an English Lord Chancellor, 
chief-justice and attorney-general has ex- 
pressed indebtedness to his “‘ devil,” who, in 
time, on his bookish and thought-mining 
deviltry, himself became eminent. Cuming 
was executive, painstaking and patient. He 
knew the value of Longfellow’s line in his 
psalm of life— “still achiéving, still pursu- 
ing, learn to labor and to wait.” He, like 
Green, had a more judicial cast of mind 
than Vanderpoel, who was rather the ag- 
gressive advocate. Green was not a lawyer 
of detail; Vanderpoel was such, yet his 
share and also what ought to have been 
Green’s share of detail fell upon Cuming, 
who, if he had lived in the time of Alex- 
ander, might have untied and not have 
severed the Gordian knot. 
pulsive and would have cut that knot like 
the impetuous Macedonian. 
might have also finally cut it, but he would 
first have at least endeavored to untie it. 
Green and Cuming had many literary tastes, 
but Vanderpoel few. Turn the first two 
upon the shelves of a great public library, 
and they would have rummaged into history, 
fiction, poetry and biography as well as into 
legal volumes. But Vanderpool, if in it, 
would have first visited the calfskin and 
have neglected marble edges, perhaps, en- 
tirely. He lived like Coke surrounded by a 


Green was im- 


Vanderpoel 

















perpetual atmosphere of law, and not like 
him who became Sir William Jones. 
Vanderpoel seldom alternated his atmos- 
phere of more or less legal fog with a second- 
ary atmosphere of belles /etires and poesy. 
I doubt if Vanderpoel ever read poetry or 
fiction except as they were sometimes dis- 
covered in the law reports in his exception- 
ally large private library of law books which 
— like that of Chief- 
Justice Charles P. 
Daly already 
noted in a previous 
number of THE 
GREEN BAG — be- 
gan with the Year- 
books, or Plowden, 
and 
serially to the very 
last edition of Kent 
or the last volume 
of Federal Reports. 
Yet by the aid of 
‘“ Reviews” Vander- 
poel kept neck and 
neck with current 
literature, and be- 
came “enough up 
in it” for illustration 
in argument. Van- 
derpoel wasa master 
of cross-examina- 
tion. He possessed 
at times just the rasp- 
ing voice that could stir a recalcitrant witness 
into confusion whenever occasion so de- 
manded. Green was more at ease before a 
questioning and interrupting judge than con- 
fronting the witness chair. And yet there 
have been few lawyers who like Richard 
Henry Dana and Rufus Choate, for instances, 


as 





came down 
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J. R. CUMING, 


could bestride the scales of justice and there | 


equally balance the beam both at nzsz prius 
and 7x banco. 
Knickerbocker name — meaning when trans- 
lated from Low Dutch into English, “of the 
pool”; for the pool is one thing in tranquil 





One partner fully realized his | 
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July and another during brusque November: 
similarly Van-der-pool could be either tran- 
quil or brusque. But it seemed foreign to 
Green’s nature to be ever brusque, so also 
to partner Cuming. Vanderpoel was a 
good actor: the which Green was _ not. 
Nor Cuming, who was as gentle by nature 
as the poet Keats, whose portrait he much 
resembled. The intercourse between the 
three partners was 
ever sweetly cordial, 
and indeed, affection- 
ate. It is doubted 
whether a cross tone 
or a splenetic look 
was ever exchanged 
among the trio, or 
ever a jealousy en- 
gendered. Each was 
as much a part of 
partnership ma- 
chinery as are the 
pivots and wheels 
of a Waltham or 
Waterbury watch. 
They all became 
popular with judges, 
court habitués and 
associates. I fancy 
that the word “ pet- 
tifog,” or the phrase 
“sharp practice” 
was never heard in- 
side or outside 
the well-appointed offices in the Tribune 
building of Vanderpoel, Green and Cuming, 
to be applied to any of them. I also fancy 
that if Judge Brown of the Federal District 
Court of New York City, or Henry W. Book- 
staver, now judge of the State Supreme 
Court, or the dashing advocate John J. 
McCook, or the shrewd Francis Lynde 
Stetson, — partner of Grover Cleveland dur- 
ing the latter’s recess from office, or Gen. 
Stewart L. Woodford, the distinguished and 
ornate orator, or Morris Phillips who ex- 
changed law for journalism, or William 


of 
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Edelstein, now retired from practice — all of | 


whom were law pupils of Vanderpoel in their 
younger days — could be approached as to 
all of the foregoing statements they would 
heartily echo them. 

There was always a grateful look of recog- 
nition on the faces of the judges of a court 
when they saw Vanderpoel rise to make an 
argument. Judges are fond of hearing facts 


concisely summar- 








while yet a young lawyer in his native New 
Jersey he locally entered the jousts of Dem- 
ocratic politics and sought and obtained a 
local judgeship. This was previous to his 
entering the partnership just outlined. Nor 
did the new phase of duty dull his keenness 
for politics. While practicing mainly in 
New York City he continued his residence in 
Elizabeth City, New Jersey, and a practical 

suburb of the former 





ized and logical posi- 
tions taken and en- 
There never 
yet was a judge who 


forced. 


was bored by Van- 
derpoel. Ifthe latter 
was thought to be 
sophistic thefte was 
an ingenuity in it. 
If he quoted a case 
the judges knew that 
it fully bore upon 
the controversy and 
not stated asa 
mere makewcight. 
If he fact 
they feit sure that it 
would be 


Was 


stated a 


sustained 
on reference to Case 





or Billof Exceptions. 
Vanderpoel was as 





metropolis, where he 
remained industrious 
in politics. He was 
elected to Congress 
and it 
one term, but like 
many other parlia- 
mentary lawyers 
from the time of 
Erskine down, he 
did not shine in the 
national forum with 
lustre equal to that 
which he exhibited 
in the legal forum. 
But, although inter- 
rupted by politics, 
his contributions to 
the work of the firm 
yet 
absences threw more 


served in 





continued, his 





accurate in speech 


as in thought. It 
seemed ever a race 
between him = and 


Cuming which of them should best respect 
Green con- 
strued those ethics more liberally than they, 
and being almost a born politician could 
skillfully steer his legal bark, freighted with 
points or argument, between the Scylla of 
doubtful representation and the Charybdis 
of evasion. He excelled the other two in 
policy, and thought more than they of suc- 
cess in a case through an end justifying 
means, 


the ethics of the profession. 


I have said Green was a born politician ; 


ROBERT 5S, GREEN, 








of its burdens upon 


Vanderpoel 


and 


Cuming and gave 
opportunity to Al- 
mon Goodwin — a silent member in the 


firm style — for greater public appearances 
and a winning of experience. After his 
congressional career Green elected 
governor of New Jersey, which brought 
practically his retirement from the firm. 
That old State has been ever happy in its 
lawyer governors— more so than in those 
chief magistrates whom it has selected from 
business circles, and these have been many. 
Green completed an admirable trio of legal 
governors for New Jersey, as witness, Joel 


was 

















Pro- 
from 


and Green. 
constitution 


Parker, Leon Abbott 
hibited by the State 
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serving a second successive term, he was | 


then selected by his successor to fill a 
vacancy in the vice-chancellorship. His 
incumbency of this was interrupted by his 
decease in 1895, after several years of dis- 
tinguished and popular service. He made 
a model jurist in that office. It was even a 
delight of the bar whenever the chancellor’s 
discretion remitted an equity case for hear- 
ing before Bob Green, as he was affection- 
ately called by all lawyers at their mess- 
tables. It was a common phrase to hear in 
the court house at either Trenton or Jersey 
City, as an answer to the question what’s 
going on upstairs, to hear, ‘‘Oh, the two 
Stocktons are at law with each other.” The 
name of the attorney-general was Stockton 
which was the middle name of Vice-Chan- 
cellor Green. This meeting of Bar Stock- 
ton and Bench Stockton was always in legal 
He of the bar 
—as fine an orator as were Frelinghuysen, 
Bradley, the two Parkers and Keasby in 
their day — was animated, emotional, and in 
fiery earnestness presented a curious con- 
trast to him of the bench, whose statuesque 


purview highly interesting. 
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calmness and punctilious attention were 
never disturbed by eloquent speech, al- 
though his enkindling eyes might manifest 
a gratified In Vice-Chancellor 
Green, Advocate Green had been wholly 
merged. The even judicial character of his 
nature had now found full scope. The 
policy for politics of the old advocate had 
vanished, and the ethics of the jurist and 
the equity of the controversy came into ex- 
Partner Vanderpoel was never 


interest. 


clusive play. 
allowed, as Partner Cuming was, the pleas- 
ant duty of practicing before his old partner 
as vice-chancellor. Worn out by zealous 
devotion to his profession — indeed its very 
slave — Vanderpoel sought temporary rest 
and health abroad only to die in Paris of 
apoplexy, suddenly. Green survived him a 
few years when he also succumbed to hard 
work and to his inherited disorder of gout. 
Both left sons who were then already at the 
bar. The junior Vanderpoel was made part- 
ner by Cuming in a new firm of Vanderpoel, 
Cuming and Goodwin, and by them their 
remembered with 
And to this memo- 
rial I am sure all their legal compeers will 


predecessor elders are 


never-ending affection. 


say Amen! 
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BOUT the year 1817, Preston visited | beautiful friendship between two kindred 

Europe for the purpose of completing | spirits, which was to last through life and I 
his education and enjoying the advantages { trust beyond. The lectures, which Mr. 
of foreign travel. He was fortunate in hav- | Preston attended at this university, were 
ing for his companions on his voyage across | those of Playfair, Brown and Irving, on civil 
the Atlantic a number of young men of good | law. Mr. Preston stored his mind with 
family and of fair education, who like him- | knowledge during his stay in Europe. He 
self were going abroad to finish their edu- | embraced this opportunity to see its sights, 
cational course. Among them, we are in- | to visit its local spots of interest, and to 
formed, were Everett, Bancroft, Irving and | meet with its celebrities, both in the literary 
Prescott. In his old age, he is said to have | and social world. He attended the theatres 
referred to this voyage with great pleasure, | and heard some of the world-renowned 
actors. At Edinburgh he had the benefit 
































and to the delightful hours he had spent 


with his companions on it. of the lectures of men of letters and of sci- 
He had a charming time seeing the sights | ence, whose reputation for learning and 
of Europe, he had extrée to the best society, | scholarship was unsurpassed. After Mr. 


and he was privileged to meet many of the | Legare’s death, Mr. Preston, at the request 
most distinguished men and women in the | of the city of Charleston, delivered an elo- 
European world of art and letters. Among | quent eulogy on him. Much that he said 
the notable characters whom he met were | of Legare was descriptive also of himself. 
Hamilton Rowan, Lady Morgan, Lockhart, | Indeed, there was a marked kinship in their 
Walter Scott, Wilson, Thomas Campbell | lives and characters —a striking similarity 
and Rogers. He met the poet Campbell | of thoughts and ideas. I will now quote a 
in London, and had a very pleasant inter- | passage or so from this eulogy, which will 
course with him. It was through Campbell | not only serve to illustrate Mr. Preston’s 
that he made the acquaintance of Scott, — 
a privilege which Mr. Preston enjoyed very | the reader some idea of the great advantages 
much and appreciated very highly. He | which he enjoyed during his stay abroad. 

not only visited London, but he went over In his eulogy on Legare, he says: ‘* The 
into France also and spent several months | most attractive objects to him were the gal- 
in Paris. His journey also embraced | leries of fine arts and the theatres. The 
Switzerland and Italy. After seeing the | former somewhat shorn of their beams, in 
sights there, he returned to Edinburgh, where | 18:8, were yet glorious with the rich, though 
he spent the winter attending several courses | diminished spoils of Italy and Holland. His 
of lectures in the far-famed university lo- | cultivated imagination found the counter- 
cated there. At Edinburgh, he met Hugh | parts of its images on the canvas or in mar- 
S. Legare, who was also at the university | ble; and while they filled him with delight, 
taking a postgraduate course, and, while | furnished him with more exalted, and at the 
there, they roomed together. In this way | same time more definite, conceptions of 
was started, established and cemented a | grace, beauty, and sublimity. The theatres 





disposition and taste, but will also give to 
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were then in the highest state of perfection, 


and Mr. Legare, being well acquainted with | 


the French drama as a literature, studied 
and enjoyed its representations on the stage 
with intense delight. Talma and Duche- 
noise had brought tragic acting to perfec- 
tion, and Mars was inimitable in polite 
comedy. To Mr. Legare, their representa- 
tions were not only amusement, but a study. 
The theatre was to him, what it was when 
Bolingbroke applauded a play of Addison, 
or Johnson the acting of Garrick. It was, 
however, illustrative of a trait in his charac- 
ter, that he frequently sought and enjoyed 
the rich farce of Potier, or the maitveté? and 
idiomatic finesse of the vaudeville —- for al- 
though his general demeanor was grave, and 
sometimes even austere, yet there was a 
vein of fun running through his character, 
with a keen perception of the ludicrous, 
which not unfrequently manifested itself in 
the presence of his intimate friends. At 


such moments, his joyousness, his entire | 


abandon, and a rich play of a riotous imagi- 
nation, afforded an amusing, and not un- 
pleasing contrast with his habitual reserve. 
... From Paris he went by the way of 
London to Edinburgh, to attend a course 
of lectures at the university, then adorned 
with the names of Playfair, Leslie and Brown, 
while the presence of Scott shed a glory 
over the city, which almost obscured the 
lustre of Jeffrey, the Wilsons, Alison, and 


others, who, o1 themselves, by their science, | 
learning, and social position would have | 


made Edinburgh the most intellectual and 
agreeable city in Europe, to any foreigner 
who had claims to denizenship in the re- 
public of letters.” 

And now the plan of education, in its 
main features mapped out by Francis Pres- 
ton for his son William’s training, has been 
acted on and completely carried out. What 
a splendid plan it was! An 
equipped teacher for the academic years — 
one thoroughly trained in the classics and 
well versed in: polite literature; Washington 


admirably | 














College, with its then high prestige, for a 
few months, and then the South Carolina 
College, with a reputation, at that period, 
vieing with the great universities of the East ; 
a winter at Richmond, the home of southern 
chivalry, refinement, and culture, and at 
Washington, the capital of the nation, with 
its atmosphere of eloquence, learning, and 
statesmanship ; a season in the office of per- 
haps the most eminent lawyer of his day; 
an extensive tour on horseback through the 
leading States of the ‘‘Far West”; a voyage 
across the water, and, finally, a tour through 
England, France, Italy, Switzerland 
Scotland, embracing in it a stay for a while 
in London, the metropolis of the world, a 
sojourn of several months in Paris, leading 
the cities of the world in beauty, gayety, 
and fashion; and culminating with a winter 
at Edinburgh in attendance upon the lectures 
delivered in the celebrated university located 
there — an institution at that time eclipsing 
all others in learning and scholarship, — 
such was the plan of Preston’s education. 
Where can we find it equalled, not to say 
surpassed? Can the president of Yale or 
Harvard, in this year of our Lord, 1899, 
improve upon it? I have read some able 
articles advocating travel as a substitute for 
a collegiate course. I see every now and 
then propositions advocating the abolishment 
of the classics from the college curriculum 
and the substitution of the sciences therefor, I 
hear a great deal about co-education ; — 
but, after all, in my humble judgment, the 
educational equipment and training of Pres- 
ton were admirable and we have yet to see 
suggested an improvement upon _ them. 
Mr. Preston returned to this country in 1819 
and was admitted to the bar in Virginia, in 
1820. It was in 1819 also that he was 
married “to that beautiful and excellent 
lady, Miss Maria Coalter, to whom he had 
become attached while in college.” 

It seems that both Mr. Preston and his 
wife concurred in selecting Columbia, South 
Carolina, as their home and place of resi- 


and 
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dence for the future. 
find them settling there in 1822, and during 
the same year Mr. Preston was enrolled as 
a member of the Columbia bar. 

He at once formed a co-partnership for 
the practice of the law with D. J. McCord, 
Esq., the law reporter of South Carolina 
and one of the editors of ‘‘ Nott & McCord’s 
Reports.” Mr. McCord was a lawyer of 
prominence and had a considerable practice. 
Through this partnership and the business 
which it had in the courts, Mr. Preston was 
at once brought before the people, and was 
afforded a fine opportunity for displaying 
his professional skill and legal learning, 
without having to pass through that un- 
pleasant ordeal, so trying to the patience 
and so depressing in influence, — waiting 
for I presume Mr. McCord, his 
partner, by reason of his age and his longer 
experience at the bar, must have somewhat 


clients. 


Consequently, we | 


overshadowed him at first, for, years after- | 


wards, we hear of Mr. Preston’s referring 
to his early experience at the bar and 
playfully mentioning the fact that he was at 
that time called ‘“ Mr. McCord’s young 
man.” 

Judge O'Neall, in his “ Bench and Bar of 
South Carolina,” tells us that Mr. Preston 


made a speech before the South Carolina 


House of Representatives, in 1823, in favor | 
of the claim of Asa Delozier, which was | 


‘‘remarkable for its eloquence and argu- 
ment.” In 1828, he defended Judge James, 


when the latter was impeached, and made | 


an eloquent argument in the latter’s behalf, 
all, however, without avail. Says Judge 
O’Neall: ‘“‘ Mr. Preston wrote the beautiful 
address of Judge James when called to the 
bar of the Senate for sentence. It will be 
found in the sketch of Judge James. It is 
a perfect gem, radiant with eloquence, and 
full of claims for sympathy in behalf of the 
venerable sufferer.” 

In 1829 he represented his county in the 
State legislature. During the same year he 
lost his wife, who left surviving her an only 





child, a daughter. He was also returned to 
the legislature in 1830 and 1832. 

Dr. Laborde tells us that soon after his 
admission to the bar he was employed “ in 
a case of contested election before the 
Senate, between General Geddes and Wil- 
liam Crafts, which was the occasion of great 
excitement in the legislature and the State. 
In this trial he bore himself with spirit and 
ability and, among other compliments, it 
may be mentioned that he so excited the 
admiration of Colonel James Hamilton, that 
he sought an introduction to him at the 
close of his speech, which soon ripened into 
an intimacy that, amid the many changes of 
fortune, never suffered the slightest diminu- 
tion.” 

In 1836 he became a United States sena- 
tor, taking the place of Stephen D. Miller, 
who had resigned. He remained a member 
of that body until 1839 or 1840, when he 
also resigned. He his State with 
great distinction in that body, reflecting 
high honor upon it by his brilliant elo- 


served 


quence and wise statesmanship. 

In the exciting political campaign between 
Martin Van Buren and William Henry Har- 
rison for the presidency, Mr. Preston was a 
Harrison man. During that year, 1840, he 
and General Waddy Thompson both made 
speeches in favor of Harrison, among other 
places at Lomax’s Old Field, Abbeville 
county, South Carolina, and a respectable 
minority of the substantial people of the 
county approved of their course, though a 
majority of the voters, led by Hon. Armi- 
stead Burt and Judge D. L. Wardlaw, the 
two leaders of the Abbeville bar, supported 
Van Buren. 

A. distinguished 
College says: 
were traditions of a great campaign (1840), 
in which Preston and McDuffie spoke on 
alternate nights to crowds in Columbia, 
‘Whig and Democrat.’ Preston was alluded 
to as the ‘vagrant politician,’ ‘the strolling 
orator,’ ‘the mountebank statesman.’ And, 


of Wofford 
‘“‘In my college days there 


alumnus 
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on the next night, Preston paid it back in’| the Senate, Mr. Preston, but I now see you 


characteristic style. 
was closed with powerful effect, by his 
quoting, with all his passionate energy, the 
lines from Addison’s Cato, 
‘O Portius, is there not some chosen curse, 
Some hidden thunder in the vault of Heaven, 


Red with uncommon wrath to blast the man, 
Who owes his greatness to his country’s ruin!’ ” 


Mr. Calhoun was Mr. Preston’s colleague | 





in the Senate, and there was a good deal of | 
friction between them on some of the politi- | 


cal questions of the day. Mrs. Preston, the 
wife of the subject of this sketch, ~ée Miss 
Penelope Davis, kept a journal during the 
closing months of her stay in Washington. 
In it we find some interesting comments on 
the political situation at that time. 

In speaking of a dinner, where she met 
Mr. Webster, Mrs. Preston 
Webster was allotted to me, and made him- 
self very agreeable during our session. He 


says: 


“Mr. | 
| jokes. 


tells me he is in a quandary, that in replying | 


to Mr. Calhoun he wants to attack nullifica- 
tion (for Mr. Calhoun has in some sort in- 
volved subtreasury and nullification), but, as 
Mr. Preston is on his side (anti-sub), he 
does not wish to worry Mr. Preston by at- 
tacking nullification. I replied you must be 
aware, Mr. Webster, nullification has noth- 
ing to do with the subtreasury scheme, that, 
though it might be Mr. Calhoun’s wish to 
involve the two together, in point of fact 
there was no kinship, and why should he 
(Mr. Webster) cater to Mr. Calhoun’s wish, 
and thereby place Mr. Preston in an awk- 
ward position. To all of which Mr. Webster 
lent a polite and sensible hearing, and I 
do not think he will touch upon nullifica- 
tion.” 

She also refers to a speech which Preston 
made on the Texas resolutions as follows: 
“Mr. Preston spoke finely to-day, I under- 
stand, with less ornament, and in a more 
argumentative style. Mr. Buchanan stepped 
up and said, ‘I always knew you could make 
the finest figures of speech of anybody in 








McDuffie’s last speech | can make the best argument.’” 


To a spirited debate in the Senate, in 
which Calhoun, Clay and Preston all took 


| part, Mrs. Preston refers as follows: ‘ To- 


day Mr. Calhoun replied to Mr. Clay. The 
whole house, galleries and doorways pre- 
sented nothing but masses of human heads, 
and, so excited was I, that I did not feel 
tired, though I sat from one till five. Mr. 
Calhoun made a grand speech — occasion- 
ally his voice so choked with passion you 
could hardly hear him. Nothing personally 
insulting, but sometimes Mr. Calhoun twitted 
Mr. Clay as severely as Mr. Clay had him. 
Clay’s reply was, for the most part, loose 
and disjointed, and right bald. 
now and then, his blows were both heavy 
and keen, and the sympathies of the galleries 
were with him, for they laughed at all his 
Mr. Clay wantonly assailed nullifica- 
tion, and Mr. Preston, weak and exhausted 
as he was, rose and replied in the most 
earnest manner. He said he had before 
supposed Mr. Clay brought about the com- 
promise between the government and our 
gallant little State from broad patriotism, 
and not from any narrow personal and petty 
view; but that the senator from Kentucky 
had been pleased to leave this high and holy 
position, and he must remain where he had 
placed himself. Mr. Preston rebuked him 
severely for saying that he had felt interested 
in saving from ignominious death such nul- 
lifiers as were in this city in reach of Jack- 
son. Mr. Clay, in a few remarks, tried to 
do away with the taunting jests on South 
Carolina nullifiers, but we all still owe him a 
grudge.” 

In another place in her journal Mrs. 
the following interesting 
reference to Mr. Preston: ‘‘ Nothing inter- 
esting in the way of politics. The Georgia 
news seems to trouble Mr. Dawson. I told 
Mr. Clay that Mr. Preston would be killed 
in South Carolina, by having his name ap- 
pended as vice-president on the Clay ticket. 


However, 


Preston makes 
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Some foolish editor has started it, and I be- 
lieve it would be agreeable to the Whigs. 
My husband has no wish or say in the mat- 
ter; but Mr. J. C. Calhoun and his friends 
are filled with jealousy towards him. If 
Mr. Calhoun had acted with magnanimity 
or justice toward Mr. Preston, he would 
have found himself nobly sustained by him, 
whenever there was a chance of Mr. Cal- 
houn being elected.” 

Although, at times, Mrs. Preston’s journal 
is critical with reference to Mr. Calhoun, still, 
after all, there are a number of complimen- 
tary allusions to him, and it is easy enough to 
read between the lines, that both Mrs. Pres- 
ton and her husband held Mr. Calhoun in 
high regard as an orator, patriot and states- 
man. 

I have always been impressed with the 
nobility of character and the magnanimity 
of soul displayed by Mr. Preston towards 
Mr. Calhoun, on one occasion, in the Senate. 
The Ashburton treaty was under considera- 
tion by that body, and Mr. Calhoun had just 
made a great speech upon that subject. Pres- 
ton and Calhoun were not on friendly terms 
at the time, but Mr. Preston had too big a 
heart to allow that to restrain him, — he felt 
bound to give expression to his patriotic 
After the death of Mr. Calhoun, 
Mr. Holmes, in the beautiful eulogy on 
Calhoun, which he delivered in the House 
of Representatives, made the following touch- 
ing reference to this incident: ‘‘ When the 
treaty was before the Senate, it was consid- 
and I never shall 
forget that, sitting upon yonder side of the 
House, the colleague of Mr. Calhoun— 
who at that time was not on social terms 
with him— my friend, the honorable Mr. 
Preston, whose heart throbbed with an en- 
thusiastic love of all that is elevated — left 
his seat in the Senate and came to my seat 
in the House, saying, ‘I must give vent to 
my feelings; Mr. Calhoun has made a 


emotions. 


ered in secret session; 


speech which has settled the question of the 
northeastern boundary. 


All his: friends — 
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nay, all the senators — have collected around 
to congratulate him, and I have come out 
to express my emotions, and declare that 
he has covered himself with a mantle of 
glory.” 

When Mr. Preston found that he could 
not conscientiously support the views enter- 
tained by South Carolina on national poli- 
tics, the State favoring Van Buren’s election 
to the presidency, while Mr. Preston was 
for Harrison, he resigned his seat in the 
Senate. That was about 1839 or 1840. He 
then returned to the bar and devoted him- 
self to the practice of his profession. He 
was tired of politics and had no disposition 
ever to enter them again. In 1845, he was 
elected president of the South Carolina col- 
lege. He was nominated for that high 
office by his friend and classmate, Judge 
O’Neall. It was the very place for him. 
“The presidency of the South Carolina 
College suited better his time of life, his 
health, and his tastes. Though not an eru- 
dite savant, he was better, for his position. 
His genial sympathy with young men won 
them to his influence; while the fascination 
he possessed for them, bringing him ex rap- 
port with all that was highest in their nature, 
conduced to its finest development.” 

His administration was a successful one. 
Attracted by the splendid reputation which 
Preston had for eloquence, character, and 
scholarship, young men flocked to the South 
Carolina College from all parts of the South. 
In speaking of the election of Mr. Preston 
to the presidency of the South Carolina 
College at a time when the people of the 
State were opposed to his political views, 
the ‘‘ Charleston Courier” of May 24, 1860, 
said: “ It is, indeed, a singular circumstance 
of deserved felicity, on which the surviving 
friends of the great and gifted orator will 
dwell with pleasing recollections, that he 
outlived and conquered all political asperi- 
ties and prejudices. Passing through an 
ordeal of unparalleled trial, and a political 


| crisis in which a man’s foes were, in many 
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cases, of his own household, he had the | 


good fortune, deservedly, to re-conquer the 
confidence and esteem even of those who 
were most bitterly opposed in political con- 
duct and preferences. The call of William 
C. Preston to the presidency of the South 
Carolina College was as honorable to the 
State as to himself. It elicited a signal 
tribute and compliment from John C. Cal- 
houn, who, for the first time, sent a son to 
the South Carolina College, in consequence 
of Mr. Preston’s accession to the presidency. 

Mr. Preston retained this place until 1851, 
when he resigned it on account of failing 
health. His resignation was received by 
the board of trustees with great regret. He 
was for many years a trustee of the college. 
His interest in the college did not cease 
with the dissolution of his official connec- 
tion with it. ‘‘The college is as much as 
ever the object of his affections. He loves 
to linger amid its delightful groves; to look 
upon the temples dedicated to knowledge, 
and to call up the memories of those days 
when he personally mingled in the stirring 
incidents of college life. The cordial greet- 
ing which he always receives from the stu- 
dents upon his occasional visits to the halls 
at times of public exercises, but attest the 
impression which he has left behind him, and 
the admiration of his genius and services.” 

In the tribute of respect paid to him after 
his death by the faculty of the South Caro- 
lina College, we find the following: ‘ Nearly 
fifty years ago, he entered the college as a 
student, and throughout this long period 
preserved an almost unbroken connection 
with it as trustee and president. Few have 
exhibited as large an interest in its welfare, 
and none have contributed more to its 
honor and reputation. The last active por- 
tion of his life was spent in its service, and 
the last occasion on which he attended a 
public assembly, was in the college chapel.” 

Among other public positions, which Mr. 
Preston filled, was the office of mayor of 
Columbia. 








Mr. Preston was married twice. In 
O’Neall’s “‘ Bench and Bar” we find the fol- 
lowing: ‘‘In 1830 or 1831, he fortunately 
replaced the wife of his youth by the amiable, 
beautiful, well-informed and accomplished 
lady, Miss Penelope Davis, the second 
daughter of Dr. James Davis, of Columbia.” 
She died some five years before Mr. Preston. 

‘The sere and yellow leaf” found Mr. 
Preston’s condition peculiarly tender, touch- 
ing, and pathetic. He was then an old 
man, crippled and paralyzed. The wife of 
his bosom, who had been his stay and his 
companion and who had loved him tenderly 
and devotedly, was gone. Sally Campbell 
Preston, his only child, “a beautiful and ac- 
complished girl,” had died some years be- 
fore, just as she was budding into woman- 
hood. He had laid aside his political armor, 
had doffed his professorial robes, and was 
calmly waiting for the summons to come up 
higher. Solitary and feeble is he, ‘and yet 
a mellowness of glory seems to be floating 
round these gray hairs as a nimbus; and 
we almost seem to hear from his lips the 
words: ‘ Earth no more, but heaven !’” 

Mr. Preston’s death occurred in Columbia 
on Tuesday, May 22, 1860, and the open- 
ing words of the editorial of the “ South Caro- 
linian” edited by Franklin Gilliard, announced 
that sad event on the next day in the fol- 
lowing words: “It is our mournful duty to 
announce the death, yesterday, of the Hon. 
William Campbell Preston, at the residence 
of his brother, John S. Preston, Esq., in this 
city. In his sixty-sixth year, a severe and 
suffering illness from disease of the heart 
has taken him from amongst us, but he 
bore his trials with a cheerful submission to 
the will of the Almighty, and full of the rich 
hope of the eternal inheritance which is 
promised to the faithful Christian.” 

The funeral obsequies were imposing and 
were described by the ‘‘ South Carolinian ” as 
follows: ‘‘The body was borne from the 
house of Col. John S. Preston, accompanied 
by the following pall-bearers; Major Theo. 
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S. Stark, A. R. Taylor, F. W. McMaster, 
Thomas Taylor, C. R. Bryce, W. K. Bach- 
man, J. G. Gibbes, B. W. Next 
came the family and connections, among 
whom we recognized the venerable form of 
Judge King, of Charleston, and Gen. Waddy 
Thompson, of Greenville; then the physi- 
cians, Drs. Trezevant and Gibbes; then the 
then the trustees, faculty, and 
students of the college; next the citizens, 
followed by a long line of carriages. ‘When 
the procession reached Trinity Church, al- 


Means. 


servants ; 


ready a large number of persons had there 
assembled, and it was utterly impossible 
Not only 
were the seats occupied, but the aisles were 

The solemn 
the Mr. 
The whole ceremony was a _ pro- 
The beautiful and 


that all could be accommodated. 


filled by persons standing. 
service was performed by Rev. 
Shand. 
foundly impressive one. 
touching hymn ‘I would not live alway,’ 
On 
sion could it have been sung with more of | 


solemnity, because of the peculiar propriety 


was appropriately selected. no occa- 


AT PETTY 
By EpWARD 


NE of the smaller towns is the place 

at which to see the English county 
magistrates at work. Such a town is not 
large enough to have a borough police force 
and a bench of borough magistrates. It is 
consequently policed by the county con- 
stabulary, and summary justice is adminis- 
tered by the county magistrates. 
of this character the county 
meet once a week or once a fortnight in 
what are known as petty sessions, and when 
so assembled deal with offenders under the 
Summary Jurisdiction Acts, and act as a 
court of first instance in respect to graver 
charges which have to be determined at 


quarter sessions or assizes. 


In a town 
magistrates 





The Green Bag. 


of the application. It was a requiem over 
one whose earthly career had been brilliant 
and illustrious. There was none of his great 
compeers who, in the combination of burn- 
ing eloquence, cultivated and refined appre- 
ciation, and eloquence of diction, was his 
equal. He had lived a life much beyond 
that allotted to man. 
and admired by those who knew him, and 


honored and admired by those to whom his 


He was loved, honored 


name only was familiar. Disease had inca- 
pacitated him for further usefulness as a 
public man, affliction had blasted his nearest 
and dearest domestic ties, and religion had 
allured him from life and smoothed his path 
The requiem fell upon the 
and 


to the grave. 
ear of all 
soothing symphony, for they felt that life’s 
battle was over with the wearied warrior and 
the boon of peaceful repose had been granted 
him. After the ceremony, the body was 
then interred in the family burying-ground, 
two and his 


who heard it with solemn 


where rest also his wives 


daughter.” 


SESSIONS. 
PORRITT. 


These duties in petty sessions are now 
the only important ones left to the coun- 


ty magistrates; for in recent years the 
county magistrates have been deprived of 
some of the functions which were ex- 


clusively theirs, before democracy became 
supreme all departments of English 
local government. Until 1888, the local 
government of counties was in the hands 
of the magistrates. They met then in 
quarter sessions to administer all the civil 
affairs of the county. They had charge of 
the county jails, of the insane asylums, of 
the county police force, and of the main 
roads and county bridges; and their 
hands was all the official patronage con- 


in 


in 
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nected with these various departments of 
the civil life of the county. 

Then, as now, the county magistrates 
were appointed for life by the Lord Chan- 
cellor; and, in respect to the civil affairs of 
the county, they had no constituents to 
whom they were directly responsible, or to 
whom they had to go for reélection. In 
those days, county ratepayers had no con- 
trol over county affairs. Allthat they had to 
do was to pay the county rate, levied by the 
magistrates to meet the expenses of admin- 
istering the several departments of county 
government, In this respect, people who 
lived in rural England were then at a politi- 
cal disadvantage as compared with those 
who lived in the cities or boroughs; for, 
from 1835, all householders in cities and 
boroughs had votes at municipal elections, 
and were eligible for election. In 1888, 
county government was taken completely 
out of the hands of the county magistrates, 
and put on as democratic a basis as in the 
cities, and there were then left to the magis- 
trates only their functions in connection with 
the administration of justice and the licens- 
ing laws. It is to discharge these duties 
that county magistrates meet in petty ses- 
sions, 

While in recent years county magistrates 
have thus lost their hold on county govern- 
ment, as a body they are still as exclusive 
as in the days when they were supreme 
in county affairs, and were in possession 
of all the official patronage of the county. 
They are still appointed by the Lord 
Chancellor, and hold office for life; and 
now, as when their duties were both 
civil and judicial, no man can be of the 
county magistracy unless he is of the landed ° 
classes. The old freeholder qualification is 
no longer necessary to a vote at a Parlia- 
mentary election in a county division. Can- 
didates for Parliament for two generations 
past have needed neither a landed nor a 
moneyed qualification to make them eligible 
for election; but, as regards the county 





magistracy, the eighteenth century landed 
qualification still survives, and the county 
magistracy is now almost the only office for 
which a man must hold land to make him 
eligible. 

A magistrate need not be a large land- 
owner; but he must possess an income, de- 
rived from land, of at least £100 a year, or 
live in a house assessed for taxation at £100 
Laws of long-standing settle this; and long 
social usage has set up the negative qualifi- 
cation that a man who has been engaged in 
retail trade must not be appointed to the 
county bench. This isa relic of the days of 
small things in retail trade, of the days when 
even the most prosperous tradesmen lived 
over their stores. The conditions of Eng- 
lish trade and commerce, even of retail trade, 
have enormously changed during the last 
thirty years, but the old usage, excluding 
men who have been in retail trade, still sur- 
vives in connection with the county bench. 
A brewer, who is the owner of perhaps a 
hundred squalid beershops at which his 
agents retail beer in penny pots, can be of 
the county bench; but the old usage as to 
retail tradesmen would be still sufficient to 
exclude from the county bench the owner of 
a great dry-goods store who had made an 
ample fortune and had possessed himself of 
a landed estate in the country. 

It is in this one respect that the county 
bench is now different from the borough 
bench. The Lord Chancellor appoints to 
both; but in the case of the borough 
benches, the Lord-Lieutenant, the Queen’s 
representative in the county, does not stand 
between the Lord Chancellor and the men 
to be appointed. In the county he does, 
and it is in connection with the Lord-Lieu- 
tenant’s recommendation or veto, that the 
social usage, blackballing men who have been 
engaged in retail trade, comes into play. 
There is no such usage in connection with 
the borough benches; and it often happens 
that the mayor of a large city who presides 


| over the borough magistrates, returns to his 
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store when the business of the court is at an 
end. 

It is not necessary that either county or 
borough magistrates should be learned in 
the law. They make no pretense to such 
learning. For each petty sessional division, 
and for each borough, there isa magistrate’s 
clerk, who is always a lawyer of high stand- 
almost invariably of the solicitor’s 
When the magis- 


ing ; 
branch of the profession. 
trates are assembled in " .y session, they 
sit at a long desk r~’_-a above the level of 
the court room. Thechairman, who is the 
mouthpiece of the court, occupies the centre 
position, and immediately below the chair- 
man sits the magistrates’ clerk, who is con- 
stantly in communication with the bench, 
and who retires to the magistrate’s room 
with the bench when any legal point has to 
As many as ten or twelve 
Three 


be determined. 
magistrates attend petty sessions. 
form a court, and would do as well as a 
score; but petty sessions serve as a pleasant 
reunion, and as most English country gen- 
tlemen are not overburdened with business, 
there is usually a full attendance. The 
court assembles at ten o'clock. In a divi- 
sion in which there isa large population, it 
is often in session until two or three o’clock 
in the afternoon. 

Except in cases of more than usual grav- 
ity, the divisional superintendent of con- 
stabulary acts as the prosecuting officer 
and marshals the evidence for the police, 
A petty sessional division is a part of the 
hundred into which English counties are 
still divided for the administration of crimi- 
nal justice, and of the licensing laws. Petty 
sessions is the court for the division; quar- 
ter sessions is the court for the hundred. 
The police force of the whole county is 
under the command of the chief constable. 
Superintendents are in charge of the con- 
stabulary in the petty sessional divisions. 
At every village in the petty sessional divi- 
sion, there is stationed a constable. He lives 


in a house belonging to the county, to which 





are attached two or three cells for the deten- 
tion of prisoners. When the sessions are 
several days off, a man who is arrested is 
taken before the nearest resident magistrate 
within twenty-four hours of his arrest. He 
is marched, handcuffed by the constable, to 
the home of the magistrate, who hears only 
sufficient evidence to justify a remand to 
petty sessions. Unless the accused can find 
bail he is held in custody until the sessions. 

By far the greater majority of cases which 
come before petty sessions are under the 
highway laws, the game laws, the licensing 
laws, the poor laws, and the elementary edu- 
cation laws. All these cases are disposed of 
summarily. The charges under the licensing 
laws, the highway laws and the game laws 
are mostly preferred by the police; and in 
allthese cases the superintendent of police, 
who sits at the table with the magistrates’ 
clerk, acts as public prosecutor. The most 
common offenses under the licensing laws 
are those of selling intoxicants to peonle 
who are drunk, or of selling after closing 
hours or during closed hours on Sunday. 
All over rural England, the hours of closing 
public houses are uniform; and both in the 
urban and rural districts public houses are 
closed on Sunday during the hours of church 
service. Exceptions are made in the case of 
bona-fide travellers, and to become a bona- 
fide traveller, a man must have journeyed 
three miles from the place where he slept on 
the previous night. Twenty or thirty years 
ago, offenses against the licensing acts were 
more frequent than they are to-day. An 
offense which is proved is endorsed on the 
license of the public house, and three endorse- 
ments may lead to the withdrawal of the 
license. Asa license now-a-days adds any- 
where from 4300 to £5000 to the value of 
a house, and is correspondingly difficult to 
obtain, public-house keepers are increasingly 
careful not to transgress the licensing laws. 

The rural policeman’s greatest activity is 
in connection with the highway laws. He 
has always been alert in the enforcement of 
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these laws, and the magistrates seldom meet 
in petty sessions without having to impose 
small fines on men who have been drunk 
while in charge of teams, who have been 
found by the police asleep in their wagons 
on the highway, or who have been driving 
furiously. These fines are small in amount; 
they range from one shilling to two shillings 
and sixpence. With these fines, and the costs 
and fees, however, usually goes the loss of 
a day’s work and a day’s pay, for the delin- 
quent teamsters; so that the known alert- 
ness of the rural police has a good effect, 
and accounts in a large degree for the ease 
and safety which usually characterizes vehic- 
ular traffic on English highways. 

The bicyclist has of recent years become 
a new factor in the activities of English coun- 
ty policemen and a new personage at petty 
sessions. The rural policemen is as alert for 
the delinquent bicyclist as he has been for 
years for the drunken or careless teamster ; 
and in a petty sessional division, intersected 
by main highways connecting large cities, the 
magistrates have always before them, when 
they meet in petty sessions, bicyclists who 
have been riding without lamps, who have 
trespassed on the footpaths, or have been 
caught scorching. From the time the bicy- 
cle came largely into use, there has been 
more or less antagonism between bicyclists 
and county police. Every rural policeman 
likes to have a case at petty sessions. It is 
a proof of his alertness, and adds to his local 
importance. By preference he likes to be 
there with a poacher; for county magis- 
trates are often game preservers, and are tra- 
ditionally down on poachers, and approving 
towards county policemen who bring poach- 
ers to justice. The county policeman’s 
great standby, however, is the highway code, 
and it is a slow-going policeman who can- 
not between one petty session and the next, 
manage to pounce on either an offending 
teamster or a delinquent bicyclist. Next to 
poachers, the county magistrates’ strongest 
dislike is for bicyclists. They are apt to in- 








commode him when he is driving or riding, 
and they create a stir on Sundays in the 
country villages, with which he has no sym- 


pathy. When there is a choice between the 
word of a policeman and of a bicyclist, the 
case usually ends with a fine and costs for 
the bicyclist. 

Rural policemen are not supposed to 
constitute themselves assistant gamekeepers. 
They are not supposed to go off their beats 
to help in the preservation of game; but they 
have powers to search people suspected of 
being illegally in possession of game; and 
many a poacher who has eluded the game- 
keepers, finds himself at petty sessions on a 
charge under the game laws, through the 
alertness of rural policemen who have had 
reason to suspect his mission abroad after 
nightfall. No case gives a rural policeman 
better satisfaction than one in which he is 
able to bring home a charge of poaching, 
and to prove his case is able to load down the 
magistrates’ desk-table with nets and snares 
and other impedimenta needed in hunting, as 
the poacher understands that art. When a 
poacher is convicted, all these impedimenta 
are forfeited and are regarded by the rural 
policemen much as a man-of-war’s crew 
looks upon a prize ship. When it is known 
that an old poacher is to be charged at petty 
session, there is always a full attendance 
of county magistrates ; and a policeman who 
has furnished many of the cases is invaria- 
bly sure of a good word from the ‘magis- 
trates when his promotion is in question. 

The poor law cases which come before 
the magistrates in petty sessions, chiefly 
concern affiliation orders, and cases of wife 
desertion or failure to contribute to the sup- 
port of parents or children who have be- 
come chargeable to the local poor-law fund. 
When these offenders are runaways, they 
are arrested by the police; but the prose- 
cution of these cases is in the hands of the 
poor-law guardians, whose clerks conduct 


the cases in the courts. 
Most of the cases 


which come before 





476 





The Green Bag. 





petty sessions are on summonses issued 
against the defendants by the magistrates. 
Only in the more serious cases, or in the 
case of persons without settled habitations 
do the defendants come before the court in 
custody. People of settled abode are pro- 
ceeded against by summons. This 
with nearly all cases under the licensing 
laws, the highway laws, and the poor laws; 


is so 


and comparatively few defendants in such 
cases fail to appear on summons. If they 
do fail, the Dench issues warrants for their 
arrest. Procedure in this way adds largely 
to the costs. 
know this, and are generally on hand to 


People who get into trouble 


respond to the summons when the case is 
called in petty sessions. 

There is usually a full attendance of law- 
yers at petty sessions. Business in these 
courts is almost exclusively in the hands of 
solicitors, although occasionally, in cases 
under the licensing laws or under the labor 
code a barrister is retained. [ven in triv- 
ial cases, solicitors are frequently retained 
beforehand ; and at most of the petty ses- 
sional courts, lawyers habitually attend on 
the off-chance of picking up cases, and are 
ready to defend a drunken and disorderly 








case, or dispute a paternity order for a half- 
guinea fee. 

One feature about these county petty ses- 
sional courts could not fail to impress an 
American visitor. There is nearly as much 
decorum in a petty sessional court, even if 
it is held in the assembly room of a country 
hotel, as there is at quarter sessions or 
assizes. The policemen who have cases to 
come before the court are stationed at the 
outer and inner doors, and in the aisles of 
the court room, and they promptly check 
any tendency to any levity of behavior. 

The magistrates’ clerk usually wears his 
gown; and he administers the oath to wit- 
case with much 


nesses ina highway as 


seriousness as in an assize court. Rules of 
procedure are much the same as in the 
higher criminal courts, as regards evidence 
and cross-examination; and generally the 
whole proceeding has an impressiveness 
which is not lost, either on the delinquents 
who are appearing before the magistrates, or 
on the spectators. It is only necessary to 
sit through a petty session to realize how 
much of the good order and respect for law 
which characterize English rural life is due to 


the county magistracy and the county police. 
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A QUAINT COURT. 


By J. FeRGusON WALKER. 


HE trans-atlantic traveler who, after 

stroliing along the Thames embank- 
ment from Westminster towards the city, 
walks eastward along Queen Victoria street, 
will see on his left, shortly after passing the 
“Times” office in Printing House square, 
a red-brick building that may truly be de- 
scribed as one of the curiosities of London. 
There is nothing to distinguish it from its 
neighbors save a small court-yard in front, 
and probably its existence is unknown to 
the majority of the thousands who pass 
its precincts every day. Yet this building, 
the Heralds’ College or College of Arms, 
contains much of legal and antiquarian in- 
terest. One of the oldest courts in Europe 
once sat within its walls, in the Grand Room 
on the north side of the court-yard. The 
court of the earl marshal of England, or 
court of chivalry, was held here, and the 
court-room is still swept and garnished daily, 
awaiting the time when a cause may yet be 
It is a quaint, picturesque 
chamber, decked with the arms of Charles 
II, the shields of successive earls marshal, 
the banners at the coronation of 
George IV, and ancient helmets brought 
The royal arms 


entered for trial. 


borne 


from St. George’s Chapel. 
are placed above the earl marshal’s throne, 
which is a solid and uncomfortable-looking 
structure. 

The present building was erected in 1683 
from the designs of Sir Christopher Wren. 
The former college, which was known as 
Derby House, and had originally been the 
town house of the Earls of Derby, was de- 
stroyed by the great fire in 1666, and the 
new college was built upon the same site. 
The valuable books and documents had, 
however, escaped destruction and are still 
preserved in the college. 

The office of earl marshal is now heredi- 











tary, but originally it passed by grant from 
the crown. The title was formerly lord 
marshal, but Richard II altered it to earl 
marshal. At the same time this functionary 
obtained the right to carry a gold truncheon 
enamelled with black at the ends, and hav- 
ing the royal arms and those of the earl 
marshal himself engraved upon it. This is 
his sign of office. Under a grant made by 
Charles II, in 1692, to Henry, Lord Howard 
and his male heirs, the office is now held by 
the Duke of Norfolk and is hereditary in his 
family. It may be executed by deputy, and 
it entitles the holder to a pension of £20 a 
year payable out of the Hanaper office in 
chancery. 

Although the earl marshal’s court has 
become obsolete, the College of Arms is said 
to do a more flourishing business at the 
The 
college has no longer any compulsory au- 
thority, but many persons are willing to 
submit to the decision of the heralds upon 
questions relating to coats-of-arms, and 
many applications for grants of arms are 
received at the college. Such a grant costs 
seventy-five guineas. 


present time than for many years. 


A writer of a recent article on the course 
to be followed in obtaining a grant says that 
when a man is in doubt as to his right to 
use arms he consults the college, who some- 
times finds that he is wrong. When a man 
desires arms for the first time, they ascer- 
tain whether he is in a proper position to 
bear them. If he is a country magistrate, 
a colonel of volunteers, or a member of 
parliament, there is usually no question 
about that. 

Then comes the selection of arms, and it 
usually happens that the applicant is anxious 
for arms which belong to somebody else. 
These he cannot have; the college does not 
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The ultimate 
selection is a matter of careful arrangement, 
the object being to let the arms mean some- 
thing applicable to the case. 

There is less false pride about it than 
there used to be. A man whose grandfather 
made his money out of cotton does not ob- 
ject to a cotton hank on his spoons, nor a 
woolen manufacturer to a fleece. When 
Mr. Cubbitt, the contractor, became Lord 
Ashcombe, he was not too proud to have 
granted to him a mason and a carpenter as 
his ‘‘ supporters.” 

The 


evidenced by the extension of heraldry in 


grant the same arms twice. 


desire for ancestral distinctions is 

the United States, where there are several 

excellent genealogical societies and many 

persons are anxious to trace their pedigees 

and adopt the proper arms. Many an 

American of rank or influence can say like 

Miles Standish : — 

‘* He was a gentleman born, could trace his pedigree 
plainly 

Back to Hugh Standish of Duxbury Hall, in Lan- 

cashire, England, 


| 
| 
| 
| 


Who was the son of Ralph, and the grandson of | 


Thurston de Standish ; 

Still bore the family arms, and had for his crest a 
cock argent 

Combed and wattled gules, and all the rest of the 
blazon.” 


The method of obtaining a grant of arms 
The applicant employs any 
member of the Heralds’ College he pleases, 
and through him presents a memorial to the 
earl marshal, setting forth that the memori- 
alist is not entitled to bear arms, or cannot 
prove his right to do so; and praying that 
his grace will issue a warrant to the king- 
of-arms, authorizing him to grant and con- 
firm to the applicant due and proper armorial 
ensigns, to be borne, according to the laws 
of heraldry, by him and his descendants. 
This memorial is presented, and a warrant 
is issued by the earl marshal, under which 
a patent is made out, exhibiting in the corner 
the armorial ensigns granted, and describing 
in official terms, the proceedings that have 


is as follows. 


| who had a fatal bath of Malmsey. 


taken place, and the correct blazon of the 
arms. This patent is registered in the books 
of the Heralds’ College, and receives the 
signatures of the Garter and of one of the 
provincial kings-of-arms. No prescription, 
however long, will confer a right to a coat 
of arms. Those that are not held under a 
grant, must descend to the bearer from an 
ancestor and be recorded in the books of 
the heralds’ visitations, which down to 1686 
were periodically made in every English 
county for the purpose of examining into 
the title of those who assumed to bear arms. 

Grants are sometimes made to public com- 
panies, the most recent example being the 
case of the Great Central railway, which 
has just obtained a grant of arms, on which 
amid other devices, a ‘‘ locomotive proper” 
is depicted. 

The heraldic stationers compete very seri- 
ously with the college by designing arms 
for customers, and though these tradesmen 
will supply a coat of arms at a lower rate 
than the college, still anyone who desires 
his arms to be historically and artistically 
correct and in accordance with his name and 
ancestry, will prefer to make his application 
to the college. 

The chapter of the College of Arms 
consists of three kings-of-arms — Garter, 
Clarenceux and Narroy, and six heralds — 
Chester, Lancaster, York, Somerset, Rich- 
mond, and Windsor, and four pursuivants — 
Rouge Croix, Blue Mantle, Rouge Dragon, 
and Portcullis. 

The writer above referred to explains that 
names have nothing to do with the places. 
York herald has no connection with York- 
shire, nor Richmond with Surrey. Generally, 
the name of the office follows the title of the 
king who created it. Clarenceux perpetu- 
ates the memory of the Duke of Clarence, 
Garter 
king is attached to the Order of the Garter, 
and carries the ensign to foreign courts. 
Norroy is king-of-arms for the north of 
England, Clarenceux for the south. 
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When in full uniform the officers wear a 
scarlet coat, embroidered with gold, and the 
quantity of gold proclaims the rank. A pur- 
suivant’s coat is merely embroidered; on 
the earl marshal’s coat you can scarcely 
see the scarlet for the gold, the cords, and 
the tassels. All except the earl marshal 
wear a tabard, which is a loose skirt-like gar- 
ment, blazoned with the royal arms back 
and front, and over the shoulders. 
Blue Mantle never wore a blue mantle, any 
more than Rouge Croix carries a ruddy 
cross. 


worn 


The trappings are only worn on very great 
occasions, such as a coronation, or a state 
funeral, when Garter king proclaims the 
At the two last 
funerals, Garter king, who grows older, was 


style of the deceased. 


represented by Norroy king. 

At Mr. Gladstone’s funeral the public were 
denied, out of respect for the wishes of the 
family, a glimpse of the heraldic pomp. The 
officers were simply attired in black, with 
only a white wand to hint their exalted 
rank. 

The daily work of the officers, if less pic- 
turesque, is not less interesting. They pass 
grants of arms, compile pedigrees, prepare 
patents of precedence, get evidence for the 
chapter in cases of succession to a peerage 
or a baronetcy, and pass royal licenses for 
the change of name or arms. 

“The service of the pursuivants and of 
the whole College of Heralds,” says Cham- 
berlayne in his ‘‘ Magnae Britanniae Notitia” 
‘is used in marshalling and ordering coro- 
nations, marriages, christenings, funerals, in- 
terviews, feasts of kings and princes, caval- 
shows, tournaments, and 
combats, before the constable and marshal. 
Also they take care of the coats of arms and 
of the genealogies of the nobility and gentry. 
Anciently the king-at-arms was solemnly 
crowned before the sovereign, and took an 
oath; during which the earl marshal poured 
a bowl of wine on his head, put on him a 
richly embroidered velvet coat of arms, a 


cades, jousts, 





collar of SS, a jewel and gold chain, and 
a crown of gold.” 

The art of heraldry has a purely military 
origin, and it may be traced to the tourna- 
ments instituted by Henry the Fowler, who 
was emperor of the Holy Roman Empire 
during the tenth century. Their object was 
the maintenance of the military spirit during 
the comparatively brief intervals of peace in 
an age of strife, when military prowess was 
an essential condition of national existence, 
To apply the rules governing these contests, 
officers of various degrees were appointed 
under the title of heralds and kings-of-arms. 
In order to distinguish the competitors, who 
were clad in armor from head to foot, per- 
sonal emblems were necessary, just as the 
jockeys of a later day wear their employers’ 
colors. These emblems were depicted on 
the shield and were the earliest form of what 
are now known as coats of arms. The heralds 
among their other duties regulated the adop- 
tion and display of these distinctive devices, 
so as to prevent the confusion which would 
have arisen from similarity or the wrongful 
use of the arms of others. 

It was not until heraldry had fallen into 
decay and its military origin had been for- 
gotten, that the heralds and kings of arms 
were incorporated into colleges. This was 
first done in France, and Richard III, follow- 
ing the French example, placed the whole 
heraldry of England under their specific 
control by the incorporation of the Heralds’ 
College, under the presidency of the earl 
marshal. The duty of the corporation was 
to take note, not merely of the arms used at 
tournaments as emblems, but to regulate the 
use of coats of arms upon all occasions; for 
by this time their adoption had become 
general. The college was to allow no one 


to wear a coat-of-arms without authority, 
and was to systematize the rules of blazonry. 

Richard III gave the heralds as a place 
of residence and meeting Poulteney’s Inn, 
described by an ancient chronicler as ‘‘a 
in Cold- 


right fayre and statelie house’”’ 
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harbour in the city of London. They were 
dispossessed of this property by Henry VII, 
and they then removed to the hospital of 
Our Lady of Rounceval, at Charing Cross. 
They next removed to Derby House, which 
was granted to the heralds and their succes- 
sors by Queen Mary in 1555. 

The earl marshal was one of the great 
officers of state in the time of the Norman 
kings. As his name implies, he had. the 
duty of marshalling the king’s forces. He 
was responsible to the sovereign for the en- 
forcement of feudal services. He and the 
lord high constable of England shared the 
command of the army and they were the 
On the 
incorporation of the college of arms, this 


judges of the court of chivalry. 


court in connection with the college took 
cognizance of all matters relating to the 
right to coats-of-arms, and the heralds pro- 
ceeded in it against persons who infringed 
their orders. The earl marshal is the presi- 
dent of the court. His sole jurisdiction, 
however, never extended to life and mem- 
ber. Cases of this grave character had to 
go before the earl marshal and lord high 
constable sitting together. Only doctors 
of civil law had a right of audience in the 
court. The books relating to its proceed- 
ings aré still kept in the college. 

The court of chivalry was nearly as op- 
pressive as the star chamber; for we read 
of its imprisoning and ruining a merchant 
The 
position of the heralds in relation to the 
court is that of attendants upon it. They 
are under its orders and superintendence. 
They are nominated by the marshal 
but appointed by the sovereign. Even the 
royalty-hating Cromwell appointed his king- 


citizen. for calling a swan a goose. 


-arl 


at-arms. 
In 1521 the office of lord high constable 
was forfeited through the attainder of the 


Duke of Buckingham, and the question then 
arose whether the court of chivalry could 
be held by the earl marshal alone. This 
question has been answered in various ways, 
but has never been definitely determined. 
The court, however, survived the fall of the 
House of Stuart, and a few cases as to the 
right to bear arms were heard and decided 
last century, but its powers have now fallen 
into The 
partly by reason of the doubt above referred 
to, partly by reason of the decay of the 
medizval military system, and partly owing 
to the fact that the common law courts 
issued prohibitions 
brought in it for the enforcement of the 
privileges of the heralds (Oldis v. Donmille, 
Show. P. C. 58; Russel’s case, 1692, 4. Mod. 
Rep., 4 W. & M. 42). 
coats-of-arms was then taken in hand by 


disuse. court became obsolete, 


against proceedings 


The designing of 


heraldic stationers and seal engravers and 
others, who defied the authority of the 
heralds and the earl marshal’s court. The 
only remedy open to these officers, was an 
action on the case for wrong done to them 
in their office, but such an action was never 
brought, probably on the ground that it 
afforded at best an uncertain remedy. 

The courts of common law, although they 
issued prohibitions against proceedings 
brought in the earl marshal’s court for the 
enforcement of the privileges of the heralds, 
yet did not consider themselves entitled to 
restrain proceedings brought in that court 
to restrain wrongs done to the lawful pos- 
sessors of arms. But after the lord high 
constable ceased to be appointed, there was 
a doubt as to whether the marshal 
alone had jurisdiction in such cases, and 
proceedings in the court became more and 


more infrequent, until at last they died out 


earl 


altogether. 
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The Editor will be glad to receive contributions of | “Boss! in these yeah circumstances, I guess it 
articles of moderate length upon subjects of inter- | would be bettah for me to remain neutral.” 
est to the profession; also anything in the way 
of legal antiquities or curiosities, facetia, anec- 
dotes, etc. MicuarL JosepH Barry, the poet, was ap- 
pointed a police magistrate in Dublin. An Irish- 
American was brought before him charged with 
suspicious conduct, and the constable swore, 
among other things, that he was wearing a “ Re- 
publican” hat. ‘Does your honor know what 
that means?” inquired the prisoner’s lawyer of 
the court. “I presume,” said Barry, “that it 
means a hat without a crown.” 


LEGAL ANTIQUITIES 

In pre-Revolutionary days there was a woman 
public executioner in Virginia. At that time 
death sentences were respited on a condition 
that a criminal should perform this office. 
“Lady Betty,’’ as she was afterward called, was 
sentenced to death for murder. She offered in- 
stead to become public executioner, and held 
this office for many vears. It is said that on the 
scaffold she officiated without a mask. «‘ How long is it going to take to get through 
with this case?’ asked the client, who was under 
suspicion of hcusebreaking. 

“Well,” replied the young lawyer, thought- 

In a town up north an ex-judge is cashier of a | fully, “it'll take me about two weeks to get 
bank. One day recently he refused to cash a | through with it, but I’m afraid it’s going to take 
check offered by a stranger. you about four years.” 

“The check is all right,” he said, “but the 
evidence you offer in identifying yourself as the 
person to whose order it is drawn is scarcely 
sufficient.” 

“‘]’ve known you to hang a man on less evi- 
dence, judge,” was the stranger’s response. 

“Quite likely,” replied the ex-judge.; “ but 
when it comes to letting go of cold cash we have 
to be careful.” P ; 





me wee 


FACETIZ. 


A GEM from the records of a Missouri court, 
given in an address by Hon. William H. Wallace, 
is the following lucid verdict in a lunacy case : — 

“We, the jury, impaneled, sworn and charged 
to inquire into the insanguinity of Hezekiah Jones, 
do occur in the affirmative.” 


LAWYER: You say the prisoner stole your watch. 
What distinguishing feature was there about the 
watch ? 

Wirness: It had my sweetheart’s picture in it. 

LawyER: Ah, I see! A woman in the case. 


A COLORED man was before the United States 
Court, in Philadelphia, recently, charged with 
some infraction of the law. He had no counsel, 
and the judge assigned Hampton I. Carson to 
defend him. 

The government by the testimony of several 
witnesses established a strong case against the 





on - 


defendant. NOTES. 

The learned counsel for the prisoner said: INTERESTING testimony as to the effect of edu- 
“« Now, Sambo! please take the witness stand and | cation on crime was given the other day in Lon- 
give your version of this affair.” don by Sir James Vaughan, of Bow street, who 


The “man and brother’? looked wise and | announced his coming retirement from the magis- 
quizzical and turning round for a moment said: | trates’ bench. He is eighty-five years old, and 
11 
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has served for thirty-five years as a justice in the 
principal London police court. Reviewing his 
career, says a London despatch to the “Sun ”’ :— 

He noted the wonderful decrease in crimes of 
brutality and violence, but said there was an in- 
crease in the number of crimes for which brains 
and ingenuity were required. He ascribed this 
to the improved education given by the board 
schools. He was certain that unless means were 
taken to counteract the effects of education on 
the minds of the criminally inclined, crimes of a 
clever nature would greatly increase. 


A NEWLY-RELATED jest of the late Sir Frank 
Lockwood is going the rounds of the press. In 
a debate in the Commons his friend, Mr. Birrell, 
had set a man of straw as a target for argument, 
which he named the Rev. Tobias Boffin, B.A. 
(London), and which, it is easy to guess, repre- 
sented some amusing vagary of the non-conform- 
ist conscience. In half an hour Mr. Birrell 
had demolished Boffin, and he had nearly for- 





gotten him, when, two or three days later, he re- | 
ceived a letter from him, sharply resenting the | 


attack in the house. He was the more surprised 
and perplexed when, not long after, he chanced 
upon Boffin’s name in a list of those present at a 
conference of northern liberals in Leeds to con- 
sider the reform of the upper chamber. From 
Leeds, as a newspaper soon informed him, Boffin 
had apparently come to London, and attended a 
dinner in honor of Lord Kimberley. By this 
time Mr. Birrell was a little dismayed. 


name that really had flesh and blood and some 
local influence in his own party behind it? ‘The 
sudden prominence of Boffin, however, in para- 
graphs that were likely to catch his eye quickened 
his suspicions; inquiries confirmed them, and 
Sir Frank Lockwood found so much pleasure in 
his jest that he half admitted it. The Boffin of 
the speech had tickled the barrister’s fancy and 
he had forthwith persuaded a friend or two in the 
press gallery of the house to place his name in 
paragraphs where it would most discomfort and 
perplex Mr. Birrell. 


Had he, | , “ 
‘ . . | cost of the state if necessary. 
by some pure accident given his man of straw a | 





After the dinner to Lord Kimberley, Boffin | 


seemed to return to the obscurity of his meeting- 
house ; but from time time in the session, espe- 
cially when Mr. Birrell was in the company of 


other members, the parson’s card would come 
from the lobby with an urgent request for “an 
interview on private business.” At the long va- 
cation, Sir Frank went to his house in Yorkshire, 
and Mr. Birrell fancied he was done with his in- 
dignant pursuer. In November, however, when 
political meetings began to be frequent again, he 
received a clipping from a newspaper that pur- 
ported to summarize the speech of a Liberal 
member in the North Riding. The speaker had 
mentioned Mr. Birrell, ‘‘ Thereupon,” the report 
proceeded, the Reverend Tobias Boffin, B. A. 
(London) came to the front and expressed in 
strong language his regret that Mr. Alfred Pease 
had thought fit to allude to Mr. Birrell, M. P., as 
his honorable friend and a good Liberal. He 
went on to say, amid considerable interruption, 
that for his part he would be ashamed to number 
among his friends such a man. ‘The chairman 
asked Mr. Boffin to postpone his remarks and to 
allow Mr. Pease to continue. (Cheers and ‘Sit 
down, Boffin!’) Amid general disorder, Mr. 
Boffin quitted the platform.” When he left the 
hall, he vanished completely and forever. 


Says “ The Monetary Times,” Toronto : “‘ Eng- 
land has at last recognized that the state has a 
duty in connection with the inebriate. A law 
has just gone into force under which an individ- 
ual, after a fourth conviction for drunkenness, is 
to be treated as an habitual drunkard and con- 
fined in a reformatory at the expense of himself 
or his friends, if they be able to pay, or at the 


Dr. J. Marty, a French criminologist, has re- 
cently made an examination of four thousand delin- 
quent soldiers of the French army, and has found 
that in height, weight, breast measure, muscular 
power and general condition, they averaged much 
better than the well-behaved soldiers. Dr. Marty 
does not imply that criminals are by nature better 
physically than non-criminals, but suggests that 
the condition of criminal families is so much 
more wretched than respectable ones, that only 
the uncommonly strong survive. 


A Law was recently passed in Norway pro- 
hibiting the sale of tobacco to any boy under 
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sixteen years of age without a signed order from 
an adult relative or employer. Even tourists who 
offer cigarettes to boys, render themselves liable 
to prosecution. The police are instructed to 
confiscate the pipes, cigars and cigarettes of lads 
who smoke in the public streets. A fine for the 
offense is also imposed, which may be anywhere 
between fifty cents and twenty-five dollars. 





OFFENSES against Kaiser Wilhelm’s dignity in 
the one year 1898 were punished, taken alto- 
gether, with two thousand years of imprisonment, 
according to the “ Nurnberger Zeitung.” 


Tue United States court of the northern dis- 
trict of the Indian Territory is probably the only 
travelling court, including the court-room and all 
things and persons connected, in existence in the 
United States. United States Commissioner 
Harry Jennings, United States Marshal L. E. 
Bennett and a corps of assistants have adopted 
this novel plan of travelling over the district and 
holding court at several different places instead 
of at one place in the district, as heretofore. The 
northern district of the Indian Territory is large, 
and the towns are far apart, so that it is very hard 
for persons to travel to and from to attend court, 
as well as expensive. 
has had a small house built on wheels, much re- 
sembling a mover’s outfit, in which they travel, 


and also in which they hold court in the various | 


towns over the district. They carry cooking 
utensils with them and have an expert cook, who 





those sentenced for drunkenness in the houses 
of correction of Suffolk County for the year end- 
ing January, 1898, was $115,000. It is estimated 
that about three thousand were sentenced to jail 
for the same offense, which would add at least 
thirty-five per cent to the figures stated above. 


THE Court of Common Pleas, so late as the 
fifth W. and M., held that a man might have a 
property in a negro boy, and might bring an 
action of trover for him, “because negroes are 
heathens” (Ld. Raym. 147.) “A strange prin- 
ciple to found a right of property upon!” ex- 
claims Christian (1 Bl. Cowan. 425, note). 


—— em ew wee - 


CURRENT EVENTS. 


WATER is a very good transmitter of sound. A 
scientist by the name of Calladon made some experi- 
ments on Lake Geneva, Switzerland, to demonstrate 
the power of sound to travel a long way in water. A 


clock was made to strike under the water, and was 


Commissioner Jennings | 


prepares their meals, and also a servant who keeps | 
their house in order. They go from place to | 


place, wherever they are wanted, and they claim 
that they have saved the people considerable 
money, as it is much less expensive for the court 
to travel than for the people to travel in that 
country. Criminals can be reached more con- 
veniently in this manner, as it is often dangerous 
to conduct criminals from town to town without 
a heavy guard, as their allies may attempt to 
rescue them. ‘The travelling court of the Indian 
Territory is a success, and the people of that 
district are well pleased with it. 


REcENT figures submitted to the mayor of 
Boston show that the cost of maintenance of 





heard to a distance of twelve miles. In a second ex- 
periment the striking of a clock was heard to a dis- 
tance of twenty-seven miles. 


THE Hessian Diet has passed a measure requiring 
bachelors to pay twenty-five per cent more income 
tax than married men. It has also placed a tax of 
about a dollar per annum on bicycles unless they are 
used for business purposes. A proposal to doubly 
tax female bicyclists was defeated by a narrow ma- 
jority. 

THE Sahara desert is three times as large as the 
Mediterranean. 

More men have died and are buried in the 
Isthmus of Panama, along the line of the proposed 
canal, than on any equal amount of territory in the 
world. 

In Denmark it is the law that all drunken persons 
shall be taken to their homes in carriages provided 
at the expense of the publican who sold them the 
last glass. 


THE greatest depth to which a ship has been 
anchored is 2000 fathoms — considerably more than 
two miles. 


CoFFEE, the drink more highly regarded to-day 
than any other, was first used in Abyssinia in 785. 
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Thence it was brought to Arabia. A Greek first 
introduced it to England and made himself famous 
by the act. 


THE weight of the brain bears little or no relation 
to the ability of its possessor. The brains of two 
idiots weighed respectively 57.5 and 59.5 ounces; 
while that of Gambetta weighed less than that of 
the average boy of seven. A weak-minded man had 
a brain weighing 70.5, while a dwarfed Indian squaw 
possessed one of 73.6 ounces, 


_ _-o - 


LITERARY NOTES. 


SCRIBNER’S for September has a number of articles 
with an outdoor flavor to them. It opens with an 
account by Frederic Ireland of what he calls «the 
finest canoeing country in the world.” He made a 
five hundred mile journey from Mattawa to the head- 
waters of the Ottawa and Gatineau rivers, through a 
region abounding in fish and moose. There is also a 
short story of life and adventure in the Arctic regions 
by Albert White Vorse. It is entitled + ‘The Education 
of Praed,” and tells how a western college professor 
learned something of value from the Esquimaux. 
Charles Warren (who was private secretary to Gov- 
ernor Russell) contributes a short story describing 
how a governor went back to his old fitting school 
and spent a day with the boys. Grace Ellery Chan- 
ning tells a love story of Southern California, en- 
titled « Francisco and Francisca.””. W. C. Brownell 
contributes an appreciation of the paintings of George 
Butler. Lieut.-Col. J. D. Miley gives some inside 
history in regard to Aguinaldo’s insurrection and the 
forces back of it. 


Mr. BaGor’s discussion of the question, + Will 
England Become Catholic?” which THE LiviING AGE 
of July 29 translates from the Italian review, the 
* Nuova Antologia,” is noteworthy for the emphasis 
with which it answers in the negative the question 
which it puts, and the facts which it presents in sup- 
port of that view. Madame Darmesteter’s recent es- 
say on * The Social Novel in France” will be found 
in full in THe LivinG AGE for August 5. 


THE leading article + Are we in Danger from the 
Plague?” by Dr. Victor C. Vaughan in APPLETON’S 
POPULAR SCIENCE MONTHLY for September contains 
a very important discussion of the problem presented 
to all civilized countries by the prevalence of the 
plague in the East. «Tuskegee Institute and its 
President,” is the title of an interesting article by 
M. B. Thrasher. The conclusion of Appleton Mor- 
gan’s study of « Recent Legislation against the Drink 


| 
| 


| 


| 


Evil” seems still more strongly to confirm his view 
that the result of legislative interference up to date 
has rather increased than diminished drunkenness. 
An attractive little natural history sketch is written 
by W. E. Cram, under the title “Hawk Lures.” 
Prof. H. W. Conn, of Wesleyan University, con- 
tributes an important article on «The Milk Supply 
of Cities.” +The Influence of the Weather upon 
Crime ” is the title of a curious article by Edwin G. 
Dexter. 


Tue September CENTURY is a salt-water number. 
The special feature of the magazine is the first of a 
series of four papers in which Capt. Joshua Slocum 
narrates the story of his successful circumnavigation 
of the globe, alone, in a forty-foot sloop, the +» Spray,” 
constructed by himself. In * The Way of a Ship,” 
Frank T. Bullen tells of the peculiarities of certain 
ships on which he has gone down to the sea; and in 
+ Salvage,”” Morgan Robertson turns to a good ac- 
count, as a fiction writer, the intimate knowledge of 
things nautical acquired in ten years before the mast. 
« The Atlantic Speedway,” and the possibility of mak- 
ing it safer, engages the attention of H. Phelps Whit- 
marsh. ** Wherea Day is Lost or Gained,” is the para- 
doxical title of an article by Benjamin E. Smith on the 
international date-line in the Pacific. The annals of 
Chinese piracy have been ransacked to good purpose 
by John S. Sewell, who writes of « The Scourge of the 
and New England family papers 
have been turned to equally good account in Robert 
S. Rantcul’s * Voyage of the Quero,” the true story 
of how the news of Concord and Lexington was car- 
ried to King George. Winslow Homer, “A Painter 
of the Sea,” is the subject of a critical paper by W. 
A. Coffin, and not less appropriate to a deep-sea 
number is Dr. Weir Mitchell’s poem «The Sea- 
Gull.” «An American Forerunner of Dreyfus” is 


Eastern Seas; ” 


the story of a gallant American naval officer whose 
life was made a burden to him, early in the present 
century, because of his Jewish birth and faith. 


THE complete novel in the NEw Lippincott for 
September is entitled «The Duchess of Nona,” by 
Maurice Hewlett. This is an Italian story of the 
picturesque and dramatic days of Cesar Borgia. The 
short fiction of the month is made timely and brilliant 
by a story of Mrs, Schuyler Crowninshield. “ Marta’s 
Inheritance ” is one of this gifted author’s most char- 
acteristic Cuban stories. Ruth McEnery Stuart con- 
tributes “ Picayune: a Child Study.” “Donald Mur- 
ray’s Romance,” by E. F. Benson, is a study of hope 
deferred in the heart of a lonely English bachelor. 
“The Volcano Goddess: a Legend of Hawaii,” by 
Charles M. Skinner, is both exceedingly curious and 
seasonable. 
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